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The President’s Page 


To the many friends in the Association who wrote us letters 
complimentary, and in person expressed kindly sentiments, we 
extend our appreciation. May our year of endeavor not cause 


you to regret them. 
* * * 


All committees will remain unchanged until appointment of 
their successors. Final list will appear in the January issue. 


* * * 


We may not be able to answer all letters from members mak- 
ing suggestions, but let them come along. You thereby help 
your officers and the organization and keep up your own interest 
—even though we may not now find it feasible to apply your 


suggestions. 
* * * 


One earnest member has suggested that no address longer 
than 30 minutes be read at the convention. 


Another has proposed chartering a boat on the Great Lakes, 
holding the convention thereon and stopping off at Mackinac 
Island for one day of golf. 


* * * 


Your officers and executive committee are now considering 
the creation of a general safety committee. Mr. Sidney J. Smith 
in his recent address, after stating the progress of research to date, 
said in substance: “Some of the most vital parts of this whole 
safety program are in the hands of the bench and bar. I refer 
especially to two things—legislation and court procedure. It 
must be admitted that these are the weakest links in the whole 
chain of accident prevention measures.” Traffic accidents are 
both too numerous and too costly. We deal with tort cases. We 
see the need of remedies. Should traffic court cases have special 
handling aside from othercases? Should the traffic court educate 
as well as punish? Can this Association concentrate on auto- 
motive safety to advantage to the public and aid in savings to the 
insurance business? Digest the information and statistics made 
available by other agencies? Recommend specific legislation and 
traffic rules and court procedure? Furnish state committees who 
have the facts and reasons, to aid in such endeavor? These are 
some of the questions. 
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PURPOSE 


The purpose of this Association shall be to bring into closer contact by 
association and communication lawyers, barristers and solicitors who are resi- 
dents of the United States of America, or any of its possessions, or of the Domin- 
ion of Canada, who are actively engaged wholly or in (substantial) part in the 
practice of that branch of the law pertaining to the business of insurance in 
any of its branches, and to Insurance Companies; for the purpose of becoming 
more efficient in that particular branch of the legal profession and to better 
protect and promote the interests of Insurance Companies authorized to do 
business in the United States or Dominion of Canada; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them 
and Insurance Companies generally. 
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Annual Meeting of International Association of 
Insurance Counsel 


PROCEEDINGS AND ADDRESSES 


WHITE SULPHUR SPRINGS, 
WEST VIRGINIA 


August 19, 20 and 21, 1936 


HE 1936 Annual Convention of the In- 

ternational Association of Insurance 
Counsel was called to order in the Auditorium 
of the Greenbrier Hotel, White Sulphur 
Springs, West Virginia, at 10:30 o’clock A.M., 
Wednesday, August 19, 1936, President J. 
Roy Dickie presiding. 

PRESIDENT DICKIE: The Convention 
will be in order, please. 

Ladies and gentlemen—we are glad to wel- 
come the ladies—your attention, please. I 
am sure it is a great pleasure to welcome so 
many of you to this Convention again down 
here in White Sulphur Springs. They told 
me at the hotel desk on Monday morning, 
I think it was, that reservations had been re- 
quested for 325 and were still coming in. To 
my knowledge, the largest attendance that 
we have_ever previously had at any of our 
conventions has not exceeded 280, and there- 
fore it seems that we are likely to have one 
of the largest conventions that the Associa- 
tion has ever had. 

I hope that you will find the program that 
has been arranged, interesting and instructive. 

We are extremely fortunate in having to 
address us the present Attorney General of 
the State of West Virginia, whom I am re- 
liably informed will likely be the next Gov- 
ernor of this state. I have great pleasure, 
gentlemen, in presenting to you Hon. Homer 
A. Holt, Attorney General of the State of 
West Virginia, who will deliver what we are 
pleased to call in this Convention, sir, the 
Address of Welcome. Mr. Holt. (Applause 
as all stand). 

(Attorney General Holt then delivered his 
Address of Welcome. See page 17). 

Mr. Holt, we have a by-law in our Associa- 
tion which provides that there shall be no 
formal resolution of thanks or commendation 
on any address given, but I know I express 
the sentiment of the Association when I say 
to you that we are deeply grateful to you for 


coming here and giving us this gracious word 
of welcome. 

I am very happy to present to you, as the 
representative of the Association selected to 
reply to this gracious word from Mr. Holt, 
one of the Vice Presidents of the Association. 
He was elected last year. We have had the 
benefit of his service and advice during the 
year and I want to say without any hesitation 
or reservation that his service to the Associa- 
tion has been of the highest order and we can 
well understand how his fellow members of the 
Bar of the City of Milwaukee have elected him 
the president of their own Bar Association. 


I present to you, as the representative of 
the Association who will reply to Mr. Holt, 
our Vice President, Gerald P. Hayes of Mil- 
waukee. (Applause). 

(Mr. Gerald P. Hayes, then delivered his 
response to the Address of Welcome. See 
page 19). 

Those of you who read the editorial in the 
last Journal are just now about to have the 
proof of the fact that George was facetious 
when he talked about the amount of time that 
your President was going to take at this Con- 
vention. Article IX, Section 1, of our By- 
Laws provides, among other things, that the 
President shall deliver an address at each 
annual meeting. You will notice the manda- 
tory nature of that provision. Were it not so 
positive, I might spare you entirely, but, with 
this injunction upon me, I dare not wholly 
omit what our law says must be done. 

(President J. Roy Dickie then delivered his 
address. See page 20). 

Now, gentlemen, I have very great pleasure 
in presenting to you the gentleman who will 
read the next paper. The paper has been 
prepared by Stanley M. Rosewater, but Mr. 
Rosewater himself, even at the time he pre- 
pared the paper, I may say—and that speaks 
well for the gentleman’s interest in the As- 

(Continued on Page Five) 
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MARION N. CHRESTMAN 


Your Editor at this time has the honor and 
privilege to present to the readers of the 
Journal, Judge Marion N. Chrestman, Presi- 
dent of International Association of Insur- 
ance Counsel. 

Judge Chrestman has for many years been 
an active member of the Association. Hold- 
ing office in the Association is not new to him 
as he has, over a period of years, been active 
in its affairs through committee membership 
and as an officer. He knows the Association, 
its purposes, its traditions, and clearly visual- 
izes its future. Your Editor congratulates the 
membership in selecting Judge Chrestman as 
President of the Association and predicts for 
him a happy and successful administration. 

Our President is a real Texan. His ances- 
tors were citizens of the Republic of Texas. 
The Judge was born and has resided in the 
State of Texas, where he has successfully 
practiced law since early manhood. For 
thirty-two years he has been a member of the 
same law firm, now known as Burgess, Chrest- 
man & Brundidge. His State and brother 
lawyers have recognized his ability as a law- 
yer, his energy and sterling character and in 
many ways have honored him. In 1926 he 
was elected President of the Dallas Bar As- 
sociation; he served as a member of the Board 
of Education of Dallas from 1918 to 1922; 
a member of the Civil Service Board of Dallas 
for two years and was designated its Vice- 
President and operated the same for two years; 
in 1929 he was designated by the Governor 
of Texas as a member and organizing chair- 
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man of the Civil Judicial Council and is now 
serving as its President; in 1936 the Judge 
was elected President of your Association. [I 
am sure he considers this most recent honor 
the greatest of his career. 

Your Editor could tell you of other achieve- 
ments and characteristics of interest of the 
Judge, having been with him on numerous oc- 
casions in the cool of the evening, but will 
discreetly withold publication of same until 
some later date. 

* *x * 


INTERESTING CASE 


Your Editor is indebted to Mr. W. R. Mc- 
Kelvy, of Roberts and Skeel, Seattle, Wash- 
ington, for a copy of the opinion of the Su- 
preme Court of Washington in the case of 
Kenny Eakle, appellant, v. Donald M. Hayes 
and Leone Hayes, defendants, Hartford Ac- 
cident & Indemnity Company, garnishee-de- 
fendant and respondent. The court in that 
case said: 


“Under its contract the respondent here 
was entitled to the assistance of the in- 
sured, insofar as such assistance was lawful, 
and liability to the insured, under the con- 
tract, would not attach if such assistance 
were withheld. The insured, Hayes, by 
his conduct breached the terms of the 
policy. No recovery could, therefore, be 
had against the insurer for any judgment 
obtained against the insured, unless the in- 
surer had waived the breach or was in some 
way estopped to assert it. 


Rohlf v. Great American Mutual Indem- 
nity Co. 27 Ohio App. 208, 161 N. E. 232; 

Metropolitan Casualty Ins. Co. v. Blue, 
219 Ala. 37, 121 So. 25; 

Bachluber v. Boosalis, 200 Wis. 574, 229 
N. W. 117; 

Hynding v. Home Accident Ins. Co., 214 
Cal. 743, 7 P. (2d) 999, 75 A. L. R. 13; 

Royal Indemnity Co. v. Watson, (C. C. 
A. 5th Cir.), 61 Fed. (2d) 614. 


“A waiver is the voluntary or intentional 
relinquishment of a known right. 


Reynolds v. Travelers Insurance Co., 176 
Wash. 36, 45, 28 P. (2d) 310; 

Coolidge v. Standard Accident Co., 114 
Cal. App. 716, 724, 300 Pac. 885, 888; 
27 R. C. L. 904.” 
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(Continued from Page Three) 
sociation, when he is willing to sit down and 
write a paper that he knew he couldn’t be 
here to deliver; he told me when I asked him 
for this that he would be very glad to prepare 
a paper but that he wouldn’t be able to pre- 
sent it, but that he would ask his partner, 
George N. Mecham, to read the paper for him. 
He has prepared this paper and the advance 
note I have of it is that it is good. You will 
now hear that paper, prepared by Stanley M. 
Rosewater and read to you by his associate 
and partner, George N. Mecham, on “The 
Insurance Lawyer’s Library.” Mr. Mecham. 
(Applause). 

(Mr. George N. Mecham then delivered ad- 
address prepared by Mr. Stanley M. Rose- 
water. See page 22). 

Mr. Mecham, we are indebted to you, I 
am sure, for the reading of this paper, and I 
hope you will convey to Mr. Rosewater the 
thanks of the Association for the prodigious 
labor that he has undoubtedly expended in the 
preparation of the paper, which you have 
recognized not only as interesting in the hear- 
ing but as one of those papers which we will 
find exceedingly valuable in the files of the 
Insurance Counsel Journal when it is there 
published, as it will be. 

I shall now announce to you the nominating 
committee appointed for this Convention. 

Mito H. Crawrorp, Chairman, 
Royce G. Rowe, 

James T. Brarr, Jr., 

A. B. KELLER, 

ROBERT W. SHACKLEFORD. 


The committee invites suggestions from the 
membership. 

I am going to ask, that we now hear the 
report of the General Legislative Committee, 
to be presented by Mr. Russell M. Knepper, 
Chairman of that Committee. 

(Mr. Knepper then read the report of the 
General Legislative Committee. See page 
83). 

Mr. Chairman, I move the adoption of this 
General Legislative Committee report. 

PRESIDENT DICKIE: Thank you very 
much, Mr. Knepper. 

You have heard the motion. 
second? 

JUDGE CHRESTMAN: 
motion. 

PRESIDENT DICKIE: All those in 
favor, please give your consent by saying 
“Aye.” Those opposed, “No.” The report 
is adopted. 


Is there a 


I second the 


INSURANCE COUNSEL JOURNAL 


Page 5 


Gentlemen, in the July issue of the Journal, 
we have published the report of the Commit- 
tee on Fire and Marine Insurance, the report 
of the Committee on Life Insurance, the re- 
port of a special Membership Committee, the 
report of the Special Committee on the Motor 
Carrier Act of 1935, the report of the Com- 
mittee on Fidelity and Surety Insurance, the 
report of the Committee on Workmen’s Com- 
pensation and Unemployment Insurance. I 
am sure that you have all read those reports 
with interest and I very much question 
whether any good purpose would be served 
in reading them here and, unless there is a 
call for formal reading of the reports of those 
committees just named, we shall consider 
them as read, as they have already been 
published in the Journal. 

I am going to ask Mr. Wayne Ely, Chair- 
man of Committee on Casualty Insurance, to 
present at this time the report of his committee. 

(Mr. Wayne Ely then read the report of 
the Committee on Casualty Insurance. See 
Page 87). 

PRESIDENT DICKIE: I would like to 
have Mr. Harvey E. White, Treasurer of the 
Association, present his report as Treasurer 
while all the membership is present. 

(Mr. Harvey E. White then read his Report 
as Treasurer. See page 82). 

TREASURER WHITE: For the purpose 
of comparison, I would like to say to the 
members of the Association that the balance 
on hand July 31, 1933, was $4,947.47. On 
August 1, 1934, the next year, the balance on 
hand was $6,107.28. The balance reported 
as of July 31, 1935, last year, at the last 
Convention, was $8,932.77. However, the 
amount turned over to the Secretary was 
$7,332.26, the difference being the amount 
spent by Mr. Millener in the one-month 
period between July 31 and August 31. There 
were certain unpaid bills which were turned 
over to me as Treasurer to be paid. The 
Convention expense had to be paid, the trans- 
ferring of the office from Mr. Millener’s of- 
fice to my office and also to Mr. Montgomery’s 
office. There was some expense in connec- 
tion with that. And so it was necessary to 
draw out $1,000 from the savings account 
which we established and, on December 27, 
1935, the cash balance had been reduced to 
$4,383.66. Today, as I have just said, we 
have $11,091.52, with no bills unpaid with 
the exception of the small amount of $268.00, 
I think it is. 

I don’t know that this has any important 
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bearing, but I was requested by one of the 
officers of the Association to let them have my 
figures on the amount of salary paid Mr. 
Millener over the period of one year. I only 
had a 13-month period that I could make up. 
That 13-month period was from August 31, 
1934, to August 29, 1935, at which time he 
went out of office. The amount paid was 
$3,416.66. In addition to that, there was 
turned over to me to be paid, a bill of $104.17 
for additional compensation which he claimed 
due. That was paid on October 8, 1935, 
making a total for the 13-month period cov- 
ered of $3,520.83. 

PRESIDENT DICKIE: Thank you very 
much, Mr. White. 

I am sure it is gratifying to you gentlemen 
to know that we are in sound and solvent con- 
dition, as evidenced by the comparative fig- 
ures which were given to you, because we 
have entered this year on a new experiment, 
as you know. Mr. Montgomery accepted the 
election as Secretary only on the express con- 
dition that there should be no salary whatever 
attached to that office and you will observe 
the very substantial saving financially that 
has been made in the conduct of the Secre- 
tary’s office during this past year. And I 
can assure you, gentlemen, those of you who 
haven’t been in contact with Mr. Mont- 
gomery’s office, that it has not been at the 
expense of service. Mr. Montgomery’s time 
has been at the disposal of the Association 
every moment when it was necessary, and it 
has taken a great deal of time. Although he 
will tell you that the office runs itself, we 
know it doesn’t. It took a great deal of his 
time. But I can assure you that it has been 
most efficiently operated during the course of 
the year. (Applause). 

Recessed at 1:00 p. m. 


Wednesday Afternoon 


The second session, Wednesday afternoon, 
was called to order at 2:55 o'clock, Presi- 
dent J. Roy Dickie presiding. 

PRESIDENT DICKIE: Just before we 
start the regular program of the afternoon, 
I want to ask Mr. Noll, Chairman of the Golf 
Committee, to make to you a little preliminary 
announcement. 

MR. NOLL: Mr. Dickie and members 
of the Association: Iwill be as brief as pos- 
sible. The tournament this year will be play- 
ed on Course No. 3. That is the same course 
we have used at our previous meetings. In 
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addition to the regular prizes, there will be 
some innovations this year, the first of which 
will be a putting contest, and each member 
who participates will putt on the practice put- 
ting green either before he plays or after he 
plays. There will be someone in charge to 
take your score. 

Each foursome as it starts out will be 
handed one golf ball and the longest drive of 
that foursome on No. 1 will win that golf ball. 

On No. 2, the short hole, 100 yards, the 
ball that is nearest the cup on the drive will 
receive a prize. 

On No. 3, the longest drive, on the fairway, 
of those participating in the tournament will 
receive a prize. That is for the entire tourna- 
ment. We are going to have a man there to 
measure the balls in the fairway and the ball 
closest to the cup on No. 2 will win a prize. 

The handicapping this year will be based 
on your score, but I can’t tell you what scores 
it will be based on because I don’t know, and 
no member of the committee knows; but it 
will be based on the score you turn in. 

There are 22 prizes, 20 of which will be re- 
tained by the winner, and 18 of those prizes 
I think each player has, regardless of his 
ability, an equal chance to win. 

The tournament will start as early as pos- 
sible after the adjournment of the session to- 
morrow morning. I think we will have the 
largest entry we have ever had, so we would 
like to have the members come out as early as 
possible in order to finish this year before 
dark. Last year, some of the players finished 
after dark. 

MR. KNEPPER: Mr. Noll, tell them the 
greens fees and caddy fees will be paid by 
the Association. 

MR NOLL: 


Yes, the greens fees and the 
caddy fees for the tournament will be paid 


by the Association. Those playing yesterday 
or today pay their own greens fees, but to- 
morrow, do not pay your caddies and do not 
pay your greens fees. 

PRESIDENT DICKIE: Thank you very 
much, Mr. Noll. 

Now, gentlemen, we will start the regular 
program of the afternoon. 

I have very great pleasure in presenting 
to you Leonard Calhoun, the Assistant Gen- 
eral Counsel of the National Security Board, 
of Jackson, Miss. Mr. Calhoun. (Applause). 

(Mr. Leonard Calhoun, then delivered his 
address. See page 34). 

I am sure we are greatly indebted to you, 
sir. It is certainly fine of you to come out 
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here and talk to us on this occasion. 
preciate it very greatly. 

MR. CALHOUN: I certainly appreciate 
the opportunity, sir. 

PRESIDENT DICKIE: Gentlemen, the 
next speaker needs no introduction to the In- 
ternational Association of Insurance Counsel. 
We have been favored by the presence of the 
next speaker ever since I have been connected 
with the Association and have been coming to 
the Convention and I am sure that you will 
be glad to know that you are now to be ad- 
dressed by J. Harry Schisler, who will speak 
on the subject “Salvage, an Important Factor 
in Surety Cases.” Mr. Schisler of the 
Fidelity & Deposit Company. (Applause). 

(Mr. J. Harry Schisler then delivered his 
address. See page 40). 

PRESIDENT DICKIE: Iam sure we are 
indebted to Mr. Schisler for that very scholarly 
paper. 

I know that most of us will agree with an- 
other thing that has been referred to by Mr. 
Schisler. I think that really one of the most 
helpful things to the companies has been the 
divorcing of the handling of surety claims 
from the ordinary claims department, be- 


We ap- 


cause, just as stated, I know of instance after 
instance where, through failure of the claim 
department handling the surety work to fol- 
low up the subrogation end, the case has been 


lost. Of course, their primary interest is in 
that claim end but I think the companies 
these days are waking up to the fact that there 
is such a tremendous saving in the salvage 
that they have themselves opened separate 
salvage departments which are exclusively 
on the job, and on the job from the begin- 
ning. 

We are greatly indebted to you, I am sure, 
Mr. Schisler. 

May I at this time make an announcement, 
gentlemen? The Nominating Committee ad- 
vises me that they will meet tonight from 
10:00 to 11:00, that being about the hour 
when we shall probably finish dinner, in 
Parlor D; and from 9:00 to 10:00 A. M. again 
in the morning. They will meet there and 
they will be glad to meet any of you who 
have any suggestions whatever to make to 
them concerning those who should be nom- 
inated for officers in this Association. 

Now, I state again to you gentlemen what 
I said this morning. We are greatly indebted 
to Oscar J. Brown of Syracuse, N. Y., for 
consenting to transfer the time of his address 
from Friday until this afternoon, due to the 
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fact that Mr. Gambrell could not be here to- 
day. We will now hear from Oscar J. Brown 
of Syracuse on “Subrogation Problems.” We 
will have these two right together; we will 
get this surety matter bunched this afternoon. 
(Applause). 

(Mr. Oscar J. Brown then delivered his 
address. See page 50). 

Mr. Brown, we are doubly indebted to you, 
not only for the paper but for your kindness 
in consenting to give it to us at this time. 

The next order of business will be the re- 
port of the Executive Committee, which I 
have asked Mr. George L. Naught to present 
to you on behalf of the Executive Committee. 
Mr. Naught. 

(Mr. George L. Naught then read Report 
of Executive Committee. See page 85). 

Thank you, Mr. Naught. 

I would now like to call for the report of 
the Secretary of the Association, Mr. Richard 
B. Montgomery, Jr. 

(Mr. Montgomery then read his report. 
See page 86). 

Surely never in the history of the Associa- 
tion have we gotten more for our money than 
we have gotten from the Secretary’s office 
this year. 

Are there any members here of the Com- 
mittee on Health and Accident Insurance? 

MR. KNEPPER: Mr. President, before 
that is taken up, may I move that the report 
of the Secretary and the report of the Treas- 
urer be referred to the Finance Committee 
of the Executive Committee. 

JUDGE POWELL: I second the motion. 


PRESIDENT DICKIE: All in favor, in- 
dicate your assent by saying “Aye.” Those 
opposed, “No.” The motion is carried. 

MR. THURMAN: (Oklahoma City) 
Mr. President, I know I am out of order but 
at this time I just want to say publicly that 
I think the Association is receiving a greater 
contribution from the Secretary than it has 
ever received from any one person and I just 
want to express publicly my appreciation of 
the work which he is doing. (Applause). 

PRESIDENT DICKIE: Thank you so 
much. I am sure that those of us who have 
been endeavoring to work with Dick this year 
know what a service he has rendered and I 
am glad for that word. 

I was asking whether or not there are any 
members of the Committee on Accident and 
Health here. 

Mr. P. C. Barth of Buffalo, will you read 
that report for us? Sam Mann is the Chair- 
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man of the Committee but he wasn’t here when 
I called for the report this morning. I have 
looked it over; it is not long, gentlemen, but 
it is very interesting. It calls attention to 
certain things that I am sure you will be glad 
to know about. 

(Mr. P. C. Barth then read report of Com- 
mittee on Health and Accident Insurance. 
See page 93). 

Thank you very much, Mr. Barth. 

MR. SHEPHERD: (Raleigh) I would 
like to add to the list of cases in which total 
disability has been denied after it had been 
shown that subsequently work had been per- 
formed by the insured, one the case of 
Mitchell vs. Equitable Life, a North Carolina 
case; and the other, a California case. 

PRESIDENT DICKIE: We are glad to 
see some of them where they are really con- 
struing the policy in a rational way. 

Now, gentlemen, we have operated practic- 
ally on schedule. I have 4 minutes after 
5:00. We were due to adjourn at 5:00. 

SECRETARY MONTGOMERY: Gentle- 
men, we expect to have a list of all the mem- 
bers who are attending the convention, with 
their room numbers and where they are from, 
finished before supper tonight. If they are, 


you will find them on the table where you 
registered this morning. 
Recessed at 5:08 p. m. 


Thursday Morning 


The third session, Thursday morning, was 
called to order at 10:05 o’clock, President J. 
Roy Dickie presiding. 

PRESIDENT DICKIE: I have great 
pleasure in presenting to you as the first 
speaker of the morning, Hugh D. Combs, 
Vice President of the U. S. Fidelity & Guar- 
anty Company, who will speak to us on the 
subject, “Securing and Holding Insurance 
Company Representation.” Mr. Combs, we 
are deiighted to have you with us. (Ap- 
plause). 

MR. COMBS Mr. President, ladies and 
gentlemen: 

I am indeed glad that so many of you were 
able to get out this morning on the Bromo- 
Seltzer Hour. (Laughter). I know how 
hard it was and it reminds me and I am glad 
to note that this Association has some of the 
same ideas that I have, namely, that we do 
not agree with Benjamin Franklin. In fact, 
this little parody on one of Ben Franklin’s 
maxims goes: 
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“Early to bed and early to rise 
May do very well for sick folks and guys 
But P makes a man miss all the fun ’till he 
ies 
And joins the stiffs who have gone to the 
skies; 
So go to bed late and lie at your ease; 
You'll die anyhow of some Latin disease.” 
(Laughter). 


I was indeed glad to hear from your Presi- 
dent, and now my President, that I have been 
elected to your Association. I am glad that 
the nomination and the approval went through 
before I read this paper because there might 
have been a few blackballs after I got through. 

You know, the easiest thing about an ad- 
dress is selecting the title. I realized this 
when, subsequent to this selection, it was 
necessary to make good on the context. 

(Mr. Hugh D. Combs then delivered his 
address. See page 52). 

PRESIDENT DICKIE: Thank you very 
much, Mr. Combs. ; 

PRESIDENT DICKIE: I take the great- 
est possible pleasure in presenting to you as 
the next speaker, Mr. John Godfrey Saxe, 
President of the New York State Bar As- 
sociation, who will speak to us on “The Power 
of the Supreme Court from the Standpoint of 
the Layman.” Mr. Saxe. (Applause). 

(Mr. John Godfrey Saxe then delivered his 
address. See page 55). 

MR. SAXE: President Dickie, I feel 
deeply indebted to you for having provided an 
occasion which it has been a distinction to 
attend and I want to thank all of you for the 
wonderful attention you have given me and 
for the great privilege I have had in address- 
ing you. (Applause). 

PRESIDENT DICKIE: It gives me very 
great pleasure to present to you as the next 
speaker, Cassius E. Gates of Seattle, Wash- 
ington, who will speak to us on the subject, 
“It Happened Here.” Mr. Gates. (Ap- 
plause). 

(Mr. Cassius E. Gates then delivered his 
address. See page 61). 

PRESIDENT DICKIE: I want to ex- 
tend to Mr. Gates and to the other speakers 
our sincere thanks for these most enlighten- 
ing papers. The preparation of these papers 
unquestionably entailed a great deal of labor 
and I am sure that they are appreciated not 
only by those who are here present to hear 
them but by those who will read them in the 
Journal when they are there published. 
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Now, gentlemen, from the reading of the 
July Journal, you have been apprised of the 
fact that there have been proposed or we have 
been requested to give notice that there may 
be proposed, certain amendments to the By- 
Laws. There are three groups of these 
amendments. With your kind permission, I 
want to take them in groups because I think 
that perhaps they can be most expeditiously 
and properly disposed of that way. 

The first of those printed is a series of 
amendments which Mr. John A. Millener said 
he would propose at this meeting. I am ad- 
vised that Mr. Millener is not present and 
has not registered but I desire to inquire if 
there is anybody here as a proponent of any 
of the amendments suggested by Mr. Millener 
as published in the July issue of the Journal. 

If not, gentlemen, in order that we may have 
this matter disposed of, I think it would be 
well to entertain a motion that the amend- 
ments as printed, and which Mr. Millener 
said he would propose, be rejected, so we may 
have a definite record. 

MR. KNEPPER: Mr. President, I move 
that the amendments submitted by Mr. Mill- 
ener of Rochester, N. Y., and printed on pages 


7 and 8 of the July Journal, be not approved 

by this Association. 
MR. BROSMITH: 

(Also seconded by several others). 
PRESIDENT DICKIE: You have heard 


I second the motion. 


the motion. Are there any remarks? All 
those in favor, say “Aye.” Those opposed, 
“No.” It is so ordered. (There were no 
dissenting votes on this motion). 

Now, we have a second matter. Robert 
P. Hobson of Louisville, Kentucky, has also 
requested us to publish notice that he would 
propose an amendment. Mr. Hobson is pres- 
ent. Mr. Hobson, may we hear from you? 

MR. HOBSON: Some of you, at least, 
will recall that in this hall last year, just be- 
fore the adjournment of the Convention, I 
suggested, not a resolution but a vote of senti- 
ment that no member of the Nominating 
Committee should be an officer or a member 
of the Executive Committee. That motion 
was declared out of order by the President 
and his ruling was sustained on the floor of 
the Convention. I wrote the amendment 
which I have proposed in order to bring to 
your attention and in order that you might 
vote on such a proposa’ and satisfy yourselves 
about it. You have just voted down an 
amendment which is indentical in principle 
with the one proposed by me and I do not 
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think it necessary or advisable to take your 
time to vote on exactly the same thing again. 
I thank you, Mr. President, for your con- 
sideration of it and we will just dispense with 
it now. (Applause). 


PRESIDENT DICKIE: Mr. Hobson, I 
want to thank you for this attitude. 


You gentlemen will remember what occurred 
and there is no possibility of a question about 
the absolute sincerity of the motive of our 
good friend, Hobson, whatever we may say 
about the other proposition, and I so express- 
ed myself to him before the meeting and I 
want to say it to you now. 

We have some other amendments, gentle- 
men, that were seriously considered by the 
Executive Committee at its meeting this 
winter and which, as you know from publica- 
tion in the January issue of the Journal, are 
to be presented at this meeting. I shall read 
them and then I presume that there will be a 
motion to adopt these amendments to the 
by-laws. You will remember that the notice 
was that the Executive Committee at the 
Mid-Winter Meeting, by resolution, unan- 
imously approved and recommended to the 
membership the adoption of the following 
proposed changes in the by-laws by the mem- 
bers at the August, 1936, meeting, and di- 
rected the Editor of the Journal to give notice 
in the January Journal to the membership 
of the proposed changes in the by-laws. 

The first deals with Section 1 of Article 
VII and Sections 2, 4 and 5 of Article X. I 
shall read them. 

That Section 1 of Article VII be amended 
to read as follows with respect to the Execu- 
tive Committee and how it is constituted: 


“There shall be an Executive Committee 
which shall consist of the President, the last 
retiring President, the Vice President, the 
Secretary, the Treasurer, and the Editor of 
the Journal, all of whom shall be members 
ex-officio, together with nine members, each 
of said nine members to be from different 
states or provinces, to be nominated and elect- 
ed by the Association in the manner herein- 
after provided and so staggered that three 
members shall be chosen each year to serve for 
a term of three years.” 

The only change in that, gentlemen, is to 
include the Editor of the Journal as an ex- 
officio member of the Executive Committee. 
I don’t think I need to state to you—I don’t 
mean to argue these things, but, of course, you 
know the very intimate connection and knowl- 
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edge that the Editor of the Journal has and 
must have with all the affairs of the As- 
sociation. 
MR. O. J. BROWN: 
of this amendment. 
MR. KNEPPER: I second the motion. 


PRESIDENT DICKIE: You have heard 
the motion, gentlemen. Are there any re- 
marks? If not, all those in favor give their 
consent by saying “Aye.” Those opposed, 
“No.” The amendment is adopted. (No 
dissenting votes). 

The second amendment, may I just say in 
explanation, is made necessary, as we thought, 
as a matter of working mechanism, solely by 
reason of the fact that where formerly we 
had one man acting as Secretary and Treas- 
urer, we now have one man as Secretary and 
another as Treasurer. I think it is a rather 
formal matter but we deemed it advisable to 
suggest an amendment to the By-Laws, as 
follows: 


That Section 2 of Article X be amended to 
read as follows: 

“The Secretary shall be custodian of all 
books, papers and documents, except those 
of the Treasurer, and other property except 
money of the Association. He shall keep a 
true record of the proceedings of the Associa- 
tion and of the Executive Committee and shall 
perform all acts usually pertaining to his of- 
fice and as may be prescribed by the Asso- 
ciation and/or Executive Committee, all un- 
der the supervision and direction of the Execu- 
tive Committee. He shall make reports of 
the Association’s activities at every meeting 
of the Association and of the Executive Com- 
mittee.” 

That Section 4 of Article X be amended to 
read: “The Executive Committee may, how- 
ever, in its discretion and for such time as it 
deems necessary, empower the Secretary to 
collect the dues of the Association, to keep 
such accounts as are necessary, which shall 
be audited annually, and shall turn over to 
the Treasurer all such sums collected.” 

That Section 5 of Article X relating to the 
bond be amended to read as follows: 

“The Treasurer and Secretary shall give 
surety bonds in the sums and in such forms 
as the Executive Committee may prescribe, the 
premiums to be paid by the Association.” 

What is your pleasure as to that amend- 
ment? 

MR KNEPPER: 

JUDGE POWELL: 


I move the adoption 


I move its adoption. 
I second the motion. 
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PRESIDENT DICKIE: You have heard 
the motion. Are there any remaks? If not, 
all in favor give their consent by saying “Aye.” 
Those opposed, “No.” The amendments are 
adopted. (No dissenting votes.) 


That, gentlemen, concludes the scheduled 
work for the morning. 
Recessed at 12:30 p. m. 


Friday Morning 


The fourth session, Friday morning, was 
called to order at 10:17 o'clock, President J. 
Roy Dickie presiding. 

PRESIDENT DICKIE: We are now 
about to be favored by the address of E. 
Smythe Gambrell on “The Progress of Aero- 
nautical Law.” Mr. Gambrell. (Applause.) 

(Mr. E. Smythe Gambrell then delivered 
his address. See page 69). 

PRESIDENT DICKIE: Mr. Gambrell, | 
am sure we are greatly indebted to you for 
this most interesting paper on a growing sub- 
ject and for the very admirable way in which 
it was presented. We are in your debt. 

The next order of business, gentlemen, is 
the address on “The Dawn and Evolution of 
Suretyship,” by Mr. Ralph R. Hawxhurst of 
Chicago. 

(Mr. Ralph R. Hawxhurst then delivered 
his address. See page 76). 

PRESIDENT DICKIE: I am sure we are 
greatly indebted to Mr. Hawxhurst for this 
most interesting and scholarly paper. It has 
so much of real meat in it that I know we 
shall want to ponder it again when we see it 
in writing. 

PRESIDENT DICKIE: I will now call 
on George Yancey, Editor of the Journal, for 
a brief report. 

EDITOR YANCEY: Mr. Chairman and 
members of the Association: 

I have no formal report to make as Editor 
of the Journal for the last year. The Treas- 
urer’s report gave you the cost of the Journal 
during the last year and, of course, there are 
some of you who have no doubt read the 
Journal hence I can’t add to or take from 
what you have found therein. I trust that 
you have found it of some interest and that 
you feel that your Journal is growing and 
progressing. 

I want to take this opportunity of thank- 
ing the officers of the Association and the 
membership of the Association for the keen 
cooperation I have received. The only way 
that the Journal can be made a success is by 
the cooperation of the membership, by their 
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continued contribution to the Journal, and I 
urge that during the ensuing year, you con- 
tinue to cooperate with the Editor of the 
Journal, whoever he may be. 

As you know, gentlemen, the publication of 
the Journal according to the by-laws of the 
Association is in the hands of your executive 
committee; hence, from time to time, if you 
have any suggestions in reference to the Jour- 
nal, you may communicate either with your 
editor, who is selected by your executive com- 
mittee each year, or a member of the execu- 
tive committee. 

As a great many of you know, I am inter- 
ested in the preservation of the journals by 
the members of the Association. May I sug- 
gest to those of you who have preserved the 
copies of the Journal that a convenient way 
of keeping these copies together is by punch- 
ing holes in the back of the Journals and bind- 
ing same together with a cord or string. I 
believe this method is just as practical and 
probably more convenient than preserving 
them in an ordinary binder. A new index for 
the Journal should appear in the January, 
1937 issue. I am sure that this index will 
assist you in locating from time to time any 
address or article to which you may desire 
to refer. 


PRESIDENT DICKIE: Thank you very 
much, Mr. Yancey. 

MR. WELLS: I understand that our by- 
laws prevent an expression of the real feel- 
ing of the Association towards Mr. Yancey’s 
efforts insofar as the Journal is concerned? 

PRESIDENT DICKIE: Well, I don’t 
know. We will waive that. I think I know 
what is on your mind. It doesn’t say any- 
thing about the Editor of the Journal. We 
didn’t have one when we adopted those by- 
laws. What do you have on your mind, Mr. 
Wells? 

MR. WELLS: What I have on my mind 
is that I appreciate, and I know that every- 
body does, the splendid editorial effort that 
Mr. Yancey has put forth. And before I sit 
down, I want to add this additional word, that 
Mr. Yancey has confined his Journal to 
purely questions of insurance law and at the 
next meeting of the Association, there is a 
sentiment among a few of the members that 
I have talked to to have the addresses con- 
fined to insurance law, as Mr. Yancey has 
so ably confined his editorial efforts in the 
Journal. 

: eaaanial DICKIE: Thank you very 
much, 
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Another matter that I want to take a few 
minutes for is a report by Judge Powell on 
the present status of the Federal Interpleader 
Act, with which he has been concerned from 
the beginning, as you know. Judge Powell. 


JUDGE POWELL: Every year for the 
last three or four years I have reported to this 
Association the status of what is known as 
the Federal Interpleader Act that has been 
in Congress, an Act that has been endorsed 
by this Association several times in the last 
few years. We haven’t an immediate con- 
nection with it on account of the appointment 
of the Insurance Section of the American Bar 
Association, but I am inclined to think that 
this Association approved it before the Amer- 
ican Bar Association did. At any rate, the 
two have worked together. 


The thing I want to report is that the bill 
has passed. It is now and has been since 
February of this year, the law. It might be 
unnecessary to call that to your attention but 
for the fact that recently a number of lawyers 
have asked me during the last three or four 
days what became of that piece of legislation, 
overlooking its passage. , 

The Act has been printed in the reports of 
committees in that Insurance Section. It is 
well worth while to get it because it relates to 
every place where either interpleader or a bill 
in the nature of interpleader would ever lie. 
It has stricken out all the ancient handicaps 
to the remedy and admits a full and complete 
remedy in every case where a person is ex- 
posed, not necessarily to double liability but 
double claim for liability. (Applause). 


PRESIDENT DICKIE: Thank you very 
much, Judge Powell. 

PRESIDENT DICKIE: Now, §gentle- 
men, is there anything in the way of discus- 
sion of papers or any business that you wish 
to bring before the Association before we 
proceed with the further order of business? 
If not, the next thing in order will be the re- 
port of the Nominating Committee. Just be- 
fore calling for that report, however, I would 
like to trespass on your time for just one 
minute. I have had some few minor honors 
in my time. I had a most major honor when 
you elected me President of this organization. 
I have served you to the best of my ability 
through the past year. I apologize for my 
mistakes. I knowI have madesome. I want 
to say to you, however, that I most sincerely 
appreciate the honor. I have gladly expend- 
ed the labor that was necessary and I have 
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never performed a task that gave me more 
pleasure; and one of the chief reasons for that 
was the nature of the cooperation that we 
had, not only from the membership but, of 
course, primarily from the official family, the 
members of the Executive Committee. 

At our meetings, beginning at the close of 
the Convention last year, through the Mid- 
Winter meeting and the meeting held im- 
mediately before this Convention, there was 
never anything but the utmost harmony and 
the very best of spirit and I found in no 
man connected with the organization any de- 
sire whatever but for those things which were 
for the best interests of this Association. We 
hope that through the efforts of the past year 
we have moved forward, not far but slightly, 
at least, in the line of progress which I hope 
will be continuous through the life of this or- 
ganization. 

I did not feel that I could step down from 
this rostrum without publicly expressing my 
appreciation of the honor and my gratitude 
to all those who have labored with me 
through this year. I thank you. (Applause). 

Now, lest I forget and the newly elected 
President when he takes this place should 
not have this data, I am going to make just 
one announcement. You will have quite an 
announcement about all this merchandise over 
here but you remember that there was going 
on at the same time that we were out digging 
divots, a bridge tournament here, conducted 
under the Ladies’ Committee, the Chairman 
of which was Mrs. R. D. Dalzell, and certain 
prizes were won and have been awarded and 
they are already distributed and so there will 
be no further actual action here, but I want 
you to know who the winners were. 

At the contract bridge party, the winners 
were Mrs. Arthur G. Powell, Mrs. Charles 
McCoy, Mrs. Glenn Dougherty, Mrs. H. Rook 
Goshorn, Mrs. Arthur D. Kirk, Mrs. S. W. 
Brethorst, Mrs. Byrne A. Bowman, Mrs. Elias 
Field. And I got this note, that Mrs. Milo 
Crawford, fate was against her and she was 
awarded the consolation prize. 

There were 15 tables of bridge and, of the 
men, G. Dexter Blount of Denver was the 
winner. 

I wanted you to know of those activities. 

We will now have the report of the Nom- 
inating Committee by Milo H. Crawford, its 
Chairman. Will you come forward, Mr. 
Crawford. 


MR. CRAWFORD: Mr. President and 
members of the Association: 
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Having been appointed by President Dickie, 
your Committee proceeded to announce two 
meetings to which all members of the Associa- 
tion were invited to express their wishes about 
the personnel of the new officers and members 
of the Executive Committee. Instead of two 
open meetings, the committee held three open 
meetings and received valuable suggestions 
from many of the members. We wish at this 
time to thank all the members who visited 
the Committee and made these suggestions. 

We, as a Committee, having in mind the 
suggestions made by you as members, and 
also having in mind the geographical sit- 
uation, hereby nominate the following mem- 
bers of the Association: 

For President: Marion N. Chrestman. 

For Vice Presidents: Cassius E. Gates, 
Oscar J. Brown, Robert L. Webb. 

For Secretary: Richard B. Montgomery, Jr. 

For Treasurer: Harvey E. White. 

For Members of Executive Committee: 
Gerald P. Hayes, Raymond N. Caverly, John 
A. Luhn. 

Signed by the Committee: 

Mito H. Crawrorp, Chairman, 
Royce G. Rowe, 
James T. Brairr, JR., 
R. W. SHACKLEFORD, 
A. B. KELLER. 
(Applause). 


MR. WELLS: I move the adoption of 
the Nominating Committee’s report? 

The motion was seconded by several. 

PRESIDENT DICKIE: You have heard 
the motion, gentlemen. What is your pleas- 
ure? Are there any remarks? It not, all in 
favor give their consent by saying “Aye”. 
Those opposed, “No.” The motion is carried 
unanimously. 

Would it not be well, then, if I correctly 
understand the sentiment of the Association, 
to have a motion that the Secretary cast the 
ballot? First, may I ask, are there any other 
nominations? 

MR. WELLS. I move that the Secretary 
cast the ballot for all of the names proposed 
by the Nominating Committee. 

MR. W. E. DUKE: I second the motion. 

PRESIDENT DICKIE: You have heard 
the motion, gentlemen. Are there any rfe- 
marks? If not, all in favor, give their con- 
sent by saying “Aye.” Those opposed, “No.” 
It is carried unanimously. 

SECRETARY MONTGOMERY: I here- 
by cast the unanimous ballot of the Association. 
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PRESIDENT DICKIE: Wayne Ely, will 
you conduct Marion Chrestman to the plat- 
form. All right, you bring him up, Bill. You 
are right there. 

President-elect Chrestman was conducted 
to the platform. (Applause). 

Judge Chrestman, I certainly congratulate 
you on the high honor that has come to you 
and it is with the greatest of pleasure that I 
turn over to you the theoretical gavel which 
I haven’t had throughout this session of this 
august body and wish for you continued suc- 
cess and the prosperity of the organization. 
(Prolonged applause as all stand). 

PRESIDENT - ELECT CHRESTMAN: 
Ladies and gentlemen of the Convention: 

Before making any further remarks, I de- 
clare the first order of this administration, 
which is that Mr. Dickie be retained in the 
Chair, because his term of office does not 
expire until the adjournment of this Conven- 
tion. Will you come forward, Mr. Dickie? 


I always experience two great emotions on 
an occasion of this kind. One, I hope, not 
so visible as it is in fact, and that is fear. 
When I think of the retiring President and 
others preceding and the work they have done, 


I just get scared to death at the suggestion 
of my taking the Chair and serving as Presi- 
dent of this Association. 

The other emotion is that of appreciation. 
Next to my own family and my associates in 
my law firm, my profession is dearest and the 
brethren of the profession are dearest to my 
heart, and to be advanced to this post at the 
hands of lawyers is one of the greatest honors 
that comes to one in a lifetime. 

Whether or not your choice is good is still 
doubtful in my mind, but whatever talent I 
may have, I can only assure you that my 
greatest endeavor will be to do something 
nearly as good as my good friend, Roy Dickie, 
has accomplished for you in this year. (Ap- 
plause). Knowing the personnel of this Con- 
vention as I do, and knowing the work that 
is involved in this office, the two together 
balance each other. I know the men of this 
convention desire to further its purposes, so 
well illustrated by our President yesterday 
or the day before, and, therefore, I feel to that 
extent confident of one thing and that thing 
is that when I ask of you a service, that it 
will be performed and performed to the best 
of your ability. That confidence gives me 
some confidence in myself, but I cannot ex- 
press the appreciation that is in my heart for 
this token of your friendship to me, and I 


INSURANCE COUNSEL JOURNAL 


Page 13 


wish I could say, as many of you have said 
to me personally, that it may be good for the 
Association. That is the kindest thought that 
could be given me. 

I do appreciate the honor and I shall, as 
I have said before, do my dead level best to 
live up to your expectations. 

Mr. Dickie, I do request that you finish 
the session. (Applause). 

Everybody knew that he would win the 
tournament! 


MR. LOWELL WHITE: Mr. President, 
may I make a remark for the good of the 
order? I wanted to congratulate the Nomina- 
ting Committee upon one act. I am not going 
to brag about all the officers they have chosen, 
because they are fine, but I think it was just 
grand that they have decided to leave the 
office of Secretary vacant, as it has been 
during the past year. (Laughter). 

PRESIDENT DICKIE: We thought we 
had that remark under “the good of the 
order” headed off, but you can’t get that fel- 
low headed off; he won’t stop. 

We will now have the report of the Golf 
Committee by Mr. R. M. Noll, the Chairman 
of that Committee. 


MR. NOLL: Mtr. President and members 
of the Association: We had this year the 
largest entry, in numbers in our golf tourna- 
ment that we have ever enjoyed. It is fair 
to you, and should be told to the participants 
in the tournament, the method of handicap- 
ping. Heretofore, we have taken either the 
first nine or the second nine and made the 
handicap from the scorecard on the score on one 
of those nines. The difficulty with that was 
that some of the players are so consistent that 
they shoot each nine in equal numbers. 

This year, without the Committee knowing 
which participant had an odd or an even 
handicap score, the man who started you, the 
man on No. 1 tee, when the score cards were 
turned in, laid half of them in one pile and 
the other half in another pile. The score- 
cards that went in the first pile were handi- 
capped on the odds, the odd numbers on the 
scorecard, 1, 3, 5, 7, 9, 11, and on through. 
Those in the other pile were handicapped on 
the even. 

No one, neither the committee nor anyone 
else, knew; the man himself didn’t know, be- 
cause he laid them indiscriminately, one in 
one and one in the other. It resulted in very 
satisfactory handicapping. There was only 
one tie on the low net. 
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Now, this organization is made up of men 
of character, men of ability, men outstanding 
in their professions and outstanding in all 
walks of life. The personnel is very high 
class. In my five years of attending these 
Conventions and participating in the meet- 
ings and doing what tasks were assigned to 
me, I have met one man who will fight, will 
play, will do any task that has been assigned 
him, and it seems to me it is very fitting on 
this occasion that, through his efforts as a 
golfer, he has given us an opportunity to hand 
to him not only the prizes he has won but 
our appreciation of the privilege of having 
been permitted to be with him, work with him, 
play with him and have his direction, and it 
is indeed a pleasure to announce to you that 
Mr. Roy Dickie, our retiring President, is 
the champion of the Association for this year, 
with a score of 75. (Applause). As winner 
of the golf tournament, Mr. Dickie will have 
his name engraved on the Best Cup and will 
have this cup, presented by the Association, 
as his permanent trophy; and when he looks 
at this, we trust he will remember the high 
esteem we hold him in as a man and as a 
member of this Association and as our re- 
tiring President. Mr. Dickie. (Applause). 

PRESIDENT DICKIE: Speeches are 
taboo on these prizes. I only want to say the 
one big satisfaction in that thing is this. For 
five years, Bob and I have played together 
every year. He had me two strokes down the 
first year; each of the other years he had me 
one stroke down; this year I licked him by 
only one stroke. 

MR. NOLL: Mr. Lon Hocker of St. 
Louis some years ago, I think in 1932, pre- 
sented to the Association a beautiful sterling 
silver sandwich tray as a prize for men under 
50, but it must be won twice to be retained 
and, unfortunately for those who have won 
it once in the past, they haven’t repeated. 
Mr. J. H. Anderson has won the right to have 
his name on the Lon Hocker plate this year. 
Is Mr. Anderson present? (Applause). 

For the low gross, the golf tournament is 
divided into classifications, men under 50 and 
men over 50. For the first low gross, men 
over 50, Mr. Dickie would have won this, 
except that no golfer can win two prizes 
with the exception of golf balls, so, for the 
first low gross for men over 50, Mr. Pete 
Reeder of Kansas City wins the first prize. 
(Applause). 

For the second low gross, men under 50, 
Mr. C. L. Shaylor of Ashtabula, a new mem- 
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ber, wins a sandwich tray. (Applause). He 
represents a large number of insurance com- 
panies but one of his recommendations for 
membership was that he was a good golf 
player. 

For first low net, all players, Mr. F. H. 
Durham wins a sport column. (Applause). 

Five years ago, when I was fortunate 
enough to win the first prize in this tourna- 
ment, Mr. Lon Hocker said that a man either 
practiced law or played golf and, very ap- 
parently, Noll was a golf player, and I am 
still winning prizes, so, for the second prize, 
low gross, with a 76, I was tied with Pete 
Reeder and I Jost on the toss, so I get a plate 
for the second low gross, a sandwich tray. 
(Applause) . 

For the second low net, all players, Mr. 
W. P. McDonald receives a golf cup. (Ap- 
plause). 

Now, Mr. Albert Schlipf of Springfield, 
Illinois, has given us a present for the golf 
tournament and selected the event for which 
the prize should be given, and he selected the 
most strokes on any one hole. Mr. F. A. W. 
Ireland, before he fell over in a faint, used 
13 strokes on Hole No. 16, (Laughter), and 
the prize is four autographed volumes by the 
author of “A History of Lincoln’s Spring- 
field,” ‘Lincoln’s New Salem,” “Lincoln’s 
1854-1861,” and “New Letters and Papers of 
Lincoln.” Mr. Al. Schlipf donates the prize; 
Mr. Ireland wins it. (Applause). You might 
tell us how you accomplished the feat, Mr. 
Ireland. (Laughter). 

Now, for the World’s Worst Golfer,—and I 
want to apologize to the Association for the use 
of the word “donated.” This Association 
doesn’t need any donation. But for the World’s 
Worst Golfer—Miller Manier wasn’t playing 
yesterday, apparently—Mr. P. H. Topping 
succeeded in using up 136 strokes and, for 
this labor, I am presenting him with “A 
Panorama of the World’s Legal Systems,” and 
I have written in this book, “Greetings, 
World’s Worst Golfer. May the study of 
this History of our noble profession obliterate 
from your mind the pangs of anguish you have 
today suffered.” (Laughter). 

Just a word, Mr. Topping. 

MR. TOPPING: I will give lessons in 
the afternoon! 


MR. LOWELL WHITE: Mr. Chairman, 
don’t you think he is well named—Topping? 

I think you should realize that this is a 
gift of Mr. Noll’s. I don’t think that was 
made plain. 
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MR. NOLL: Now, for the first low net, 
men over 50, Mr. Lon Hocker, Sr., of St. 
Louis wins a pair of Dormie Golf Shoes with 
long spikes and heavy soles. I understand 
Mr. Hocker has gone but his son is here, Mr. 
Lon Hocker, Jr., and Mrs. Hocker, and we 
will depend on them to place them on the 
feet of the fine gentleman. 

Now, the real merchandise prize of the 
tournament is a very wonderful golf bag, an 
8-inch golf bag, and it is given to the third 
low net, and Mr. M. M. Roberts of Cleve- 
land, who was the winner of the tournament 
last year, wins this prize. Mr. Roberts. 
(Applause). 

MR. YANCEY: Mr. Noll, you forgot to 
mention that he also is a member of the Golf 
Committee. (Laughter). 

MR. NOLL: Yes, you have to be on the 
Golf Committee to win! 

Now, for the best-dressed golfer—and I 
want to thank Mrs. Francis of Steubenville, 
Mrs. Harvey E. White of Norfolk, and Mrs. 
Cope of Canton, for judging the players, and 
I might announce that Pete Reeder got ready 
for it. He didn’t think he was going to shoot 
good golf, but I took him under my care and 


doctored him up, so, while Pete won the prize, 
it went to their second choice, Mr. John 
Foster, the best-dressed golfer, a second book 
like the other, presented by myself, and the 


greeting is: “I trust the reading of this 
History may bring to you a thrill equal 
to the one you today gave us within your 
element.” Mr. Foster. (Applause). He is 
a very handsome man. Now, he is a hand- 
some man on the golf course and he had a 
room adjoining mine and at 3:00 o’clock one 
morning,—and I can say that even then you 
will get a prize. 

On the putting contest, which was a new 
event we created, Mr. Oscar Brown, with a 
17, wins first prize, a niblick. Being pro- 
ficient in putting, we wouldn’t give him a 
putter, but Mr. Oscar Brown wins a “dyna- 
miter” niblick. (Applause). 

For the first low net, men under 50, Mr. 
L. H. Vogel wins a leather carry-all bag. 

Now, for an additional event that we have 
never had before, the ball nearest the cup 
on the drive on the short No. 2 hole, Mr. 
Edward I. Taylor had the ball closest to the 
cup and he receives as a prize a very wonder- 
ful putter. 

For the putting contest, the second prize 
in the putting contest, Mr. J. M. Guiher wins 
the golf club socks, three covers for his wood 
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clubs. Is someone present who is acquainted 
with Mr. Guiher? 

Second in the putting contest—and I might 
say that there were ten tied with 18, so those 
who had 18 lost on the draw by Pete Reeder 
out of the hat. 

For the second low net, men over 50, Mr. 
Shapiro, J. G. Shapiro, wins a rain shirt. 
(Applause). 

For the second low net, men under 50, Pat. 
Eager wins a two-piece sweater set. (Ap- 
plause ). 

For the longest drive in the contest, the 
balls were flagged on No. 3 green, and we 
selected this green because the fairway on 
that green is the widest——Mr. Kenneth B. 
Cope of Canton, Ohio, had the longest drive 
and wins a golf shirt. (Applause). 

Now, men, you know, sometimes copy the 
ladies in things they attempt to do and, of 
course, the ladies in their entertaining always 
have someone, you know, to pour for them. 
I understand that some ladies are much better 
at pouring than others and men, imitating 
that, men of this Association, members, some 
of them, have followed the practice of open 
house and pouring, and, appreciating the 
pleasures emanating from such activity, the 
Committee thought it proper that a prize be 
given to the champion pourer and we accord- 
ingly employed a silversmith. I didn’t agree 
with the Committee in going to London for 
this but we got a very expert silversmith and, 
after the Committee’s three days’ work on 
the champion pourer, we decided that Mr. 
Jim Blair was entitled to this prize. (Ap- 
plause). 

For second low gross, men under 50, a 
sterling silver sandwich tray,—and I want to 
say that all these trays are sterling silver,— 
Mr. C. L. Shaylor being the winner. 

MR. SHAYLOR: I was presented with 
the tray for men over fifty. I will just ex- 
change with you. 


MR. NOLL: Well, we have a prize here 
that, for the moment, we don’t seem to turn 
to. 

Now, in connection with these merchandise 
prizes, I think we should pay tribute to or 
acknowledge our appreciation to Mr. Lowell 
White. He was the merchandise prize man 
on the committee, and I am with him on it; 
we all were. There were nine merchandise 
prizes. The difficulty, of course, with a mer- 
chandise prize is that it is hard for us to know 
the size of a man’s foot or how much of a 
chest girth he has, but each and all of these 
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prizes may be exchanged at any Spalding 
Store in the United States for either the size 
you want in the thing you want, or any other 
merchandise of equal value, golf balls, clubs, 
or anything you wish. So don’t hesitate to 
go to any Spalding Store or professional and 
tell your story and get the thing you want if 
you don’t like what you get here. 

Now, heretofore, we have given away an 
average of 80 golf balls for birdies, but this 
year the boys seemed to shoot more con- 
sistently but not so dramatically, so we only 
have, in all, 24 birdies in the entire tourna- 
ment. I will call the names and I will ask 
the members of the Committee, one to go down 
this aisle, one down the center aisle, and one 
down the other side and hand out the golf 
balls to those whose names I call out. We 
had one eagle in the tournament. Mr. W. L. 
Reed had an eagle on No. 18 hole and for that 
we are giving Mr. Reed 6 golf balls. 

The winners of birdies are: 

H. M. Roberts—1. 

C. L. Shaylor—1. 

T. F. Mount—1. 

J. Roy Dickie—1. 

Harvey White—2. 

Bob Noll—3. 

Frederick E. Jones—2. 

M. M. Roberts—2. 

J. H. Anderson—1. 

Dick Montgomery—1. 

M. S. Wilkison—2. 

M. C. Rodolf—1. 

Bert King—1. 

Now, I had assisting as scorers and judges, 
Mrs. Marshall Francis, Mrs. Ford, and Mrs. 
White, and I want to thank them on behalf 
of the Committee and the Association. Mr. 
Marshall Francis of Steubenville kept score 
for the putting contest. Mr. White of Co- 
lumbus and Mr. Ford of Columbus kept the 
scores on No. 2 and the long drive on No. 3. 

Now, the Committee has decided that each 
participant, each person who played in the 
tournament and did not win a prize, will be 
presented with a memento of the occasion and 
members of the Committee will pass down 
each side and the center and each player who 
has not won a prize will please stand and will 
be given a golf ball. 

Mr. President and members, that completes 
the work of the Golf Committee. The co- 
operation of the membership has been com- 
plete and perfect. The Committee, each and 
every one, has performed such assignments 
as have been given them. We thank each 
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and all of you for the friendly, cooperative 
spirit in which you played in the tournament. 
I thank you. (Applause). 

PRESIDENT DICKIE: Thank you very 
much. 

Now, friends, let’s have your attention for 
just a minute and then we will be through. 
I told Mr. Murphy that I was reserving this 
for the last. I don’t know that I did wisely 
in that because some have, unfortunately, been 
obliged to leave, but I do want you to meet 
these other newly elected officers. You have, 
of course, already greeted our new President, 
Judge Chrestman, but I want you to meet 
these new Vice Presidents and I will ask them 
if they will please stand in their places, as 
their names are called, for just a moment, in 
order that they may be identified by those 
who have not already had the pleasure of 
making their acquaintance. 

Cassius E. Gates. (Applause). 

Oscar J. Brown, you know by this time. 
(Applause). 

Robert L. Webb, you should know. (Ap- 
plause). If you read the Journal, you will 
see the evidence of his labors. 

Dick, they don’t know you. This is the 
non-laboring Secretary that Lowell talks 
about. A “vacancy in office,” he calls him, 
but he doesn’t know. 

Harvey White, Treasurer. (Applause). 

And now the new members of the Execu- 
tive Committee. The first named is not new 
in the official family, however, Gerald P. 
Hayes. (Applause). 

Raymond N. Caverly. (Applause). 

And John A. Luhn, who, unless he has come 
in this morning, I do not believe is now pres- 
ent. Mr. Luhn is, I believe, a vice president 
of the F. & D. Company and has been very 
active in the work of the Association but he 
was prevented by other matters from being 
with us on this occasion. 

These are the officers, ladies and gentle- 
men, who are going to serve this Association 
during the ensuing year. 

We have now come to the end of our ses- 
sion. I am glad to say that we are reason- 
ably prompt, because it is within about 30 
seconds of the adjournment time fixed in the 
program. I can only say to you that I ap- 
preciate your attendance; I hope that you 
have a good time, and God bless you. 


The meeting stands adjourned. 


Final adjournment was taken at 1:01 p. m., 
Friday, August 21, 1936. 
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Address of Welcome 


By Hon. Homer A. Hott, 
Attorney General of the State of West Virginia, 
Charleston, West Virginia 


E are met here today with so many 

ties of mutual interest that to say that 
it pleases me much to welcome you on behalf 
of the State of West Virginia but feebly ex- 
presses my appreciation of this occasion. 

First, may I say that when I shall have 
called your attention to some of the greatness 
of West Virginia, I believe you will indulge 
me a modest pride in appearing before you 
as an official of our State. 

Next, I compliment you upon your good 
judgment in selecting The Greenbrier for your 
meeting place. It is an institution of which 
West Virginians are proud. 

As one who is a member of the bar, and 
who, when not too busily engaged with af- 
fairs of State, gives his occupation as lawyer, 
it always affords me pleasure to be with my 
fellow barristers. 

The subject matter of this convention, in- 
surance, is of interest to me, not only as a 
lawyer, but as an insured. I am a real be- 
liever in insurance and carry a little of most 
every kind from life to golf, except marine, 
and I am thinking of taking a little of that 
in aid of my golf game around the water 
hazards. 

As a native of Greenbrier County, I may 
also welcome you in her behalf. 

Last, but not least, this most pleasant oc- 
casion furnished incontrovertible proof that 
the statements of my secretary that I am 
not available at my office are true. 

In welcoming you to West Virginia, I can- 


not tell you all about our State, but I do want 


to interest you in West Virginia, and to let 
you know that we native West Virginians are 
proud of our State and her people. 

Beginning at this spot, let us take a little 
drive of some two and a half or three hours 
through the West Virginia Hills. 

White Sulphur Springs, adorned by the 
Greenbrier and its predecessor hotels, has 
been a health and social resort for well over 
one hundred years. It has been frequented 
by persons of national prominence since its 
earliest days. Among its most distinguished 
and appreciative patrons was Lee, the 
American. 


We stand almost upon the right-of-way of 
the celebrated James River and Kanawha 
Turnpike, the historical avenue of travel be- 
tween tidewater, Virginia, and the inland 
waters of the Ohio and its tributaries, in the 
days of the courier and the stagecoach; and, 
as we drive along the Midland Trail, for the 
most part the modernized James River and 
Kanawha Turnpike, we may see some of the 
taverns at which John Marshall, Henry Clay, 
and others, rested on their journies. 

As we travel westward we soon cross the 
beautiful Greenbrier, along the banks of 
which are now operated several summer 
camps for boys and girls. 

Next, we visit Lewisburg, the county seat 
of Greenbrier County, and a place of meet- 
ing of the Court of Appeals of Virginia in 
years gone by. This little city is noted for 
its culture and educational facilities. There, 
are found the Greenbrier Military School, 
among the foremost of military preparatory 
schools of the country, and the Greenbrier 
College for Women, one of the halls of which 
was endowed by the late Andrew Carnegie. 

Moving on, we pass through the Richland 
Section, a part of the big levels consisting of 
fertile farms upon the blue grass of which feed 
the finest purebred cattle, and before long 
reach Rainelle, the location of what has been 
described as the largest hardwood plant in 
the world. 

We are following the trail traveled by An- 
drew Lewis when he led the pioneers of this 
section to Point Pleasant and there engaged 
in what some well informed historians des- 
ignate the first battle of the American 
Revolution. 

Should we detour a few miles east of Rain- 
elle, we might visit the coal fields of Green- 
brier, but if we hasten on we soon enter the 
great New River coal fields, from which is 
produced in unlimited quantities bituminous 
coal of the highest quality. 

We skirt the precipices of the well known 
New River Gorge, the natural beauty of which 
is said to surpass the palisades of the Hudson 
and to compare favorably with the wonders 
of the Grand Canyon of the Colorado. 





Page 18 


To view this great work of nature, one may 
stop at the celebrated Hawk’s Nest Rock re- 
cently acquired for a State park, and stand 
where stood John Marshall for whom the peak 
is sometimes called Marshall’s Pillar, and 
view the gorge at its best. 

The gorge through which runs the magnifi- 
cent New River represents the work of nature 
of thousands of years; while, from the same 
spot, may be seen the dam and the intake of 
one of the most modern hydroelectric develop- 
ments in the world, which diverts a part of 
the stream through a tunnel under the very 
mountains over which we travel for a distance 
of something more than three miles by direct 
line, or something over five miles as the river 
runs, and the drilling of which was accom- 
plished in some three years, to the power plant 
a short distance above the confluence of New 
River and the Gauley River at Gauley Bridge, 
which confluence forms the Great Kanawha 
River. 

The descent of the river is no longer preci- 
pitous and our highway follows an even and 
easy grade as we enter the Great Kanawha 
Valley. On either side of the river may be 
seen the coal mines utilizing the transporta- 
tion facilities afforded by the Chesapeake & 
Ohio Railway on the New York Central and 
the navigation on the Kanawha River. 

We then enter one of the great chemical 
centers of the world which, no doubt, is an 
outgrowth of the Kanawha salines, the earli- 
est industrial operation of the section, from 
which the salt produced in earlier days made 
up a very appreciable part of the commerce 
carried over the old Pike. The presence of 
the Kanawha salines and an unlimited supply 
of natural gas and coal has led to the intro- 
duction of industries for the production of 
chemicals of many varities and in large quan- 
tities. 

We may also visit great glass plants, some 
for the production of flat glass and some for 
the production of bottles of all types and sizes. 

When we reach Charleston we enter the 
capital city of West Virginia and may view its 
magnificent capitol building designed by the 
late Cass Gilbert and completed a few years 
ago. It is ranked among the first capitols 
of the land. 

The little journey upon which we started 
is at anend. I have mentioned but a few of 
the many attractions along the way. But if 
any of you have more time for travel in West 
Virginia, you may turn to the South and visit 
the section of our State in which coal is 
really king, and from the unlimited deposits 
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of which there is produced the greater part 
of the millions of tons of bituminous coal 
which make West Virginia the first State of 
the Union in the production of bitumuous 
coal. 


You may go on down the Midland Trail and 
visit Huntington, the center of much com- 
merce and industry. There is located the In- 
ternational Nickel Plant at which were made 
some of the massive bearings for the Great 
Boulder Dam. 


A very instructive and pleasant trip may be 
taken up the Ohio River along which is found 
some of our most beautiful agricultural lands, 
and, as well, some of our most thriving indus- 
trial enterprises. When the Northern Pan- 
handle of West Virginia is reached, the Wheel- 
ing area, there will be found vast steel and iron 
operations as well as coal mines. Along the 
northern tip of West Virginia, some fifteen 
miles further north than the City of Pitts- 
burgh, may be seen large pottery and china 
operations. In the north central part of our 
State there are also iron and steel activities, 
large glass manufacturing plants, extensive 
coal mining operations, and the production of 
oil and gas is quite general throughout the 
State from south of the Kanawha River on 
through the northern counties. 


Of historical interest along the Ohio and 
Kanawha Rivers may be found lands granted 
by the Old Dominion to George Washington 
in recognition of his patriotic service to the 
Mother State. 


One should visit the beautiful South Branch 
Valley, referring to the South Branch of the 
Potomac River, and enjoy the peace and 
quietude of that wonderful agricultural and 
stock-raising section, and should then move 
on over into the Eastern Panhandle, through 
and into the great fruit-growing region of our 
State. There, the Young Washington survey- 
ed the vast estates of Lord Fairfax. 

More of the wonders of West Virginia I 
cannot point out at this time, other than to 
say that one should know as he passes through 
the Clarksburg area, that he is in a land where 
practically all natural resources abound; a 
fertile soil with a heavy growth of blue grass 
overlying valuable coal deposits, which, in 
turn, overlie sands productive of both oil and - 
gas. 

West Virginia is traversed by good high- 
ways, many of which lead to State parks 
and to National and State forests, in which 
game is plentiful and in which may be found 
alluring streams well stocked with fish. 
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The Wonders of Nature Abound Everywhere 

Farming and stock raising present their 
attractions throughout nearly every section 
of the State, and our products are unsurpassed 
by those of any land. 

West Virginia is a progressive state, and 
in public education ranks among the first 
five or six states of the Union having a uni- 
form term of nine months in every county. 

The road bonds of the State of West Vir- 
ginia have recently sold at interest rates of 
less than two and one-fourth per cent. 

Foremost among the resources of the State 
are her people, intelligent, industrious, and 
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hospitable. West Virginia combines the in- 
dustry of the North with the hospitality of 
the South. 

And so I welcome you to our State and in- 
vite you to see West Virginia and the wonders 
thereof. 

It is needless for me to wish for you a 
pleasant sojourn here. You could not be 
otherwise than happy. I hope that you will 
not let the business of this convention inter- 
fere with your enjoyment of the complete re- 
laxation and rest which the lovely facilities 
of the Greenbrier and the bracing atmosphere 
of the West Virginia Hills afford you. 


Response to Address of Welcome 


By Geratp P. Hayes, 
Milwaukee, Wisconsin 


REAL personal pleasure it is for me to 

respond to the neighborly and refresh- 
ing address of welcome extended to us by the 
Attorney General of the great State of West 
Virginia. It was my good fortune in the 
year 1918 to be in the service attached to the 
famous Blue Ridge Division of the National 
Army Soldiers comprised of men of western 
Pennsylvania, Virginia and West Virginia. I 
cannot think of this State without reference 
to that division. The record of Blue Ridge 
Division, the 80th American Division, made 
in France, was a great compliment to the 
citizenry of this State. That record was a 
mirror of the stamina, the zeal for battle and 
the will to aid their country’s cause that filled 
the hearts of the enlisted men and officers of 
this State who comprised a substantial part 
of the 80th Division and who went into the 
war for the purpose of doing credit to the 
State that sent them forth. 

Recognizing the rugged character of the 
people of this State, their sincerity of purpose 
in all their lines of adventure, their ed- 
ucational advancements, the leadership West 
Virginia has taken in production of minerals 
and in manufacturing, and, when we know, 
as we think we do, the natural beauty and 
ruggedness of this terrain,—is it strange that 
the men of such a State did themselves proud 
in the service of their country?—that the Blue 
Ridge Division created a record for conduct, 
morals and battle efficiency second to none 
inthe A. E. F. and that the soldiers of this 
State created a path of glory to guide the 


citizens of West Virginia for all time to come. 
Do you wonder that those among us who 
were privileged to serve with the Blue Ridge 
Division, as well as all the rest of us, again 
welcome the opportunity to be with you? 
The members of this organization enjoy a 
delightful spirit of wholesomeness at the meet- 
ings of these particular gentlemen of the law. 
It is a great mental stimulation to meet each 
year. We do not come only for the purpose 
of seriously cogitating weighty discussions. 
We gather that we may meet again and better 
know and understand our brethren of the bar 
who are living the same kind of lives in the 
practice of the law as have been alloted to 
all of us engaged in this particular field. Each 
of us is blessed with substantial representation 
of insurance clients, and this representation is 
most desirable because insurance company 
work is the most interesting and active feature 
known to the present day practice of the law. 


Then, too, Mr. Attorney General, we come 
here once each year to spout a little steam, to 
spread our past year’s experiences among the 
brethren. These meetings furnish the oppor- 
tunity for us to brag and boast a little, and 
for us to preach to quizzical listeners that de- 
feats mean nothing if justice has been served. 
But, come to think of it, are there any among 
the gentlemen present who lost an insurance 
case during the past year? 

We also come into your midst, Mr. Attorney 
General, as a body of fun loving gentlemen 
and claim, for ourselves, the doubtful dis- 
tinction of being alleged golfers, anxious to 
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ply our drivers upon the rolling fairways of 
your beautiful golf courses and to swing our 
niblicks mightily in your treacherous traps. 
Collectively we are victims of golfitis. We 
are addicts of the game responsible for the 
phenomena that changes serious minded law- 
yers into walking examples of sartorial od- 
dities. As we file out of these meetings 
headed for the golf courses you will find us 
attired in dress ensembles and habiliments 
that would put a zebra to shame. As you 
come to the first tee you will discover a men- 
tal transformation of all of us that calls for 
the immediate services of a psychiatrist. 
Where as in the lobbies of the hotel, strolling 
through the grounds or sitting in these meet- 
ings, we blandly discuss verdicts of $15 to 
$50,000.00 and talk ceaselessly about settle- 
ments of 5 and 10 and $20,000.00, we argue, 
dispute and harangue each other about handi- 
caps and points and for the stupendous wager- 
ing prices of a nickel or a dime a hole. While 
we are reserved and sedate in our discussions 
here, upon the golf courses we are given to 
childish argument and prattle, walking up 
and down the fairways with our brains ex- 
posed to the sun, entirely oblivious and un- 
conscious of all else in the world except the 
apparently aimless pursuit of a little white 
ball with a small tin cup as its destination. 
But there is justification for the game. It 
serves to cement the fine friendships this as- 
sociation has built. It offers opportunity 
whereby men may meet and match their wits 
upon the first tee and their skill upon the 
course in the most wholesome and refreshing 
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game that has yet been invented for busy 
lawyers. And another thing about this group 
—it hasn’t yet been claimed, to my knowledge, 
by any one of us about the other that the loss 
of the score keeping pencil meant the loss of 
the best club in the bag. 

Seriously, we come to you and to White 
Sulphur Springs and the Greenbrier as a 
peaceful association of men, harmonious of 
purpose, engendered by the aims of Interna- 
tional Association of Insurance Counsel to 
better our profession, to further the interests 
of our insurance company clientele, and for 
the betterment of the public weal. We are 
proud to say to you that we are conscious of 
no strife, no acrimony, no rancor and no 
factions within our organization. We come 
to you as a homogeneous association of law- 
yers happily wedded to the ideals of our or- 
ganization and our profession. 

Permit me to assure you that we are fully 
conscious of the manliness of your men and 
the loveliness of your ladies. We have come 
again to breathe the pine air of the Green- 
brier, to tread your mountain paths, to enjoy 
your extraordinary golf courses and to bask 
in the heavenly charms of these environs and 
retreats. Being conscious of the bond of 
friendliness and union between the members 
of this association and your State, which our 
conventions here have created, do you wonder, 
Mr. Attorney General, that the ladies and 
gentlemen of this convention are most happy 
to again accept the hospitality of West Vir- 
ginia and of White Sulphur that you have 
so graciously tendered? 


President’s Address 


By J. Roy Dicxtre, 
Pittsburgh, Pennsylvania 


RTICLE X, section 1 of our By-Laws 

provides, inter alia, that the President 
“shall deliver an address at each annual meet- 
ing.” You will notice the mandatory nature 
of that provision. Were it not so positive I 
might spare you. But with this injunction 
upon me I dare not wholly omit what our 
law says must be. However, the By-Law 
does not designate the subject or the subject 
matter of the so-called address. I find the 
practice has varied. President Jones discuss- 
ed general legal subjects without particular 
reference to insurance. President Yancey’s 
first address was a discussion of a legal prob- 


lem affecting insurance companies—*Bad 
Faith as applied to the action of an insurance 
carrier in refusing to make settlements, where 
possible, within the policy limits of Liability 
Policies.” His second address as President 
was a review of the years work. President 
Mayne looked forward and assumed somewhat 
the role of priest and prophet. 

With this variety of precedent I do not feel 
bound to follow any particular line. I have 
felt free to place my own construction on the 
quoted section of our By-Law, and have con- 
cluded that it was probably suggested by the 
practice of the President of the United 
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States in addressing Congress at the begin- 
ning of each session of that august body. The 
avowed purpose of that address is to advise 
Congress on the state of the nation. While 
it is possible that your President might in- 
struct or entertain you, those functions will 
be much better attended to by a number of 
distinguished gentlemen who will address you 
during this convention, and I have decided 
merely to recall to you briefly the history of 
your Association and its present status. I 
am persuaded of the advisability of this course 
particularly when I note that most of you 
have become members of the Association 
since 1928 and many of you in very much 
more recent years. 

Historically then your Association dates 
from 1920. In September of that year at 
Atlantic City, N. J. it was organized under 
the name of ‘General Counsels Association.” 
At that time membership was limited to Gen- 
eral Counsel of Accident and Health insur- 
ance companies. I do not have the member- 
ship roll for those early years, but with such 
a limited field from which to draw, the mem- 
bership was necessarily small. Even in 1927 
the total membership was only 35. In that 


year, however, the name of the Association 


was changed and trial attorneys representing 
insurance companies and devoting a sub- 
stantial portion of their time to insurance 
work were made eligible for membership. The 
real growth of the Association began with that 
change. At our convention in 1928, our 
membership was 207; in 1929, 427; in 1930, 
718; in 1931, 976; in 1932, 1040; in 1933, 
1051; in 1934, 1001; and in 1935, 982, in- 
cluding 78 delinquents. Today the total 
membership is 1115. It will be noted that 
the growth was steady until 1934. The de- 
pression then interfered and many who had 
failed to keep up payment of dues were drop- 
ped from the rolls in 1935 and 1936. TI wish 
you to know, however, that no one was de- 
prived of his membership until it had been 
definitely ascertained that he was not able to 
or did not desire to continue his membership. 


Today, notwithstanding the large number - 


dropped from the rolls, our membership is 
larger than ever before. 

Better, perhaps, than the increase in num- 
bers has been the increase in interest and use- 
fulness. Interest was stimulated by the very 
pleasant and helpful nature of our conven- 
tions. At them we came to know personally 
many whom we had previously known only 
through correspondence; we heard them in 
discussions on the floor and came to under- 
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stand something of their mental processes; 
we met them at meals, in the hotel corridors, 
on the golf course, at the bridge table and 
came to appreciate them as social human be- 
ings rather than merely as names signed to 
cold business-like letters. And thus a feel- 
ing of fraternity was engendered both with the 
home office men and with our brother practi- 
tioners in the field. 

Perhaps I might here digress to mention 
a matter which has several times been called 
to my attention during the year just closing. 
I should prefer maintaining silence on the 
subject but the good of the Association itself 
seems to call for a reminder to the member- 
ship that it is no part of the plan or purpose 
of this organization that it should be used as 
a direct means of obtaining business. It is 
inevitable that you will here make contacts 
and acquaintances which will result in new 
business for you, but the probability of such 
a favorable result of your association here is 
greatly minimized if you make definite and 
conscious effort to bring about that result. 
Fortunately we have had little complaint on 
such activities among our members, but the 
little there has been has reflected not only 
on the offending members but on the Associa- 
tion itself. Let us maintain the high ethical 
standard which should be ours as representa- 
tives of the best of the American Bar. 


But to return to our theme. We have noted 
the growing feeling of fraternity that has 
contributed to our growth and success. Not 
less important was the decision of the Asso- 
ciation to publish a Journal. At the 1932 
Convention such a publication was suggested 
by Acting President George W. Yancey. A 
Committee considered the matter from every 
angle, and reported to the 1933 Convention 
which authorized the experiment. The first 
issue was that of April 1934 and subsequent 
issues have appeared in January, April, July 
and October of each year. By means of this 
publication the widespread membership has 
been kept advised of the proceedings of the 
conventions and of the meetings of the Ex- 
ecutive Committee, and has been kept abreast 
of developments in insurance law. All of the 
articles which have been published have been 
extremely helpful to the active practitioner, 
and many of them have been complete and 
reliable briefs which have found high favor 
both with the profession and the bench. These 
journals are now eagerly sought by the lead- 
ing libraries and law schools throughout the 
land. Too much cannot be said in commend- 
ation of the energy, industry and wisdom of 
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the Editor who originated the idea and who 
has lifted this publication to its present high 
standard. 

But perhaps most important of all in the 
factors which have contributed to the success 
of this Association was the realization that 
we should be of service to someone other than 
ourselves. Organizations, like individuals, 
cannot and will not thrive on selfishness. If 
we live merely for ourselves we shrivel and 
die. Real life lies in service. Here again 
we are tremendously indebted to our good 
friend Yancey, who conceived the idea that 
this organization should render some unselfish, 
uncompensated service to the insurance com- 
panies from whose business we draw a sub- 
stantial part of our livelihood. He therefore 
suggested the appointment of a general legis- 
lative committee and a legislative committee 
in each state, that this Association through 
these representatives might be alive to the 
legislation proposed affecting the insurance 
business in all its branches. The suggestion 
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was adopted by the Association, the Commit- 
tees were appointed and they have been func- 
tioning in a manner which has commanded 
the respect and earned the gratitude of the 
companies. Even though few legislatures 
have been in general session during the past 
year the action of these committees has been 
vigorous and beneficial, and during this and 
the preceding year much obnoxious legis- 
lation was killed and good legislation fostered 
through the efforts of your committees, and, 
unless insurance companies and their treas- 
uries cease to be the targets of sharp-shooting, 
money-hunting legislatures, the need for serv- 
ice will be urgent again in the coming year. 
We have watchful committees on duty and 
they will aid in every possible way in foster- 
ing the best interests of the insurance com- 
panies and the insurance business. 

And so I bring this brief message to a close 
with sincere congratulations on your phenom- 
enal success in the past and cordial good 
wishes for a long-continued life of service. 


Lawyer’s Library 


By STANLEY M. RosEWATER, 
Omaha, Nebraska 
(Read by George N. Mecham, Omaha, Nebraska) 


O no other professional man in the world 

does his library mean as much as it does 
to the lawyer. Scientific professions are more 
or less exploratory, depending as much on 
personal investigation and experimentation 
as on the record of the past. The conduct of 
our courts, however, is based on precedent, 
statutes, records and their interpretation. To 
the lawyer, therefore, his field of research, his 
laboratory, his instruments, are his library. 
As the years roll by, this constantly growing 
collection of volumes proves one of his great- 
est and most valuable assets, the tools of his 
trade, the source of deep personal satisfaction. 
Many of them seem like old, tried friends, so 
familiar is he with every page, so steadfastly 
and reliably have they stood by him in his 
need. 

President Eliot of Harvard was able to 
compress his famous library within five feet. 
No modern lawyer, especially one specializing 
in as devious and complicated a subject as 
insurance, could compress his library within 
many times that space and even then it would 
be constantly increasing as each month new 


volumes of inestimable value in his special 
field were added to those already established 
on his shelves. 

I am not here to present a catalog of all 
the law books in creation, and time is too 
short to permit a discussion of even the gen- 
eral sets of books with which most lawyers 
are familiar: the West system of supreme 
court reports, United States Supreme Court 
reports, federal decisions, the selected case 
system (A. L. R., new L. R. A., old L. R. A. 
Annotated Cases, etc.), state and federal 
statutes, and a host of other books too numer- 
ous to mention. Neither is it necessary or 
advisable to attempt in the allotted time a 
review of all the leading text books. Every 
lawyer will agree that carefully selected sets 
of text books on most phases of the law to 
supplement Corpus Juris, Ruling Case Law, 
the new work “American Jurisprudence,” the 
“Restatement of the Law as Adopted and 
Promulgated by The American Law Institute, 
and sets of this type, frequently furnish ideas 
as well as leads and tules that are very 
valuable. 
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It is my hope to be able to briefly review 
some of the books which have proved valuable 
to our office in its highly specialized insurance 
practice and have saved a tremendous amount 
of time as well as assisted us in organizing 
our efforts through these short cuts in the de- 
fense of insurance litigation. 

Perhaps a division of this branch of the 
discussion into insurance text books, auto- 
mobile, compensation, medico-legal, and mis- 
cellaneous would furnish convenient heads 
for this discussion. If you will be thinking 
about some text books which may have es- 
pecially helped you, some of your experiences 
in the discussion which I hope will follow 
should give us some valuable information. 

In considering insurance text books one 
has but to glance at the subject of insurance 
in “Words and Phrases,” to realize the vast 
field covered. Among other things we are re- 
ferred to “accident insurance; additional in- 
surance; burglary insurance; casualty insur- 
ance; co-insurance; concurrent insurance; 
double insurance; industrial insurance; exist- 
ing insurance; fire insurance; endowment in- 
surance; life and accident insurance; Lloyd’s; 
marine insurance; mutual insurance; rein- 
surance; stock insurance; term insurance; 
title insurance; tontine insurance; travelers’ 
insurance;” and many other types too num- 
erous to mention. 

Manifestly it is impossible in the brief time 
allotted to review a library covering all these 
subjects, but be it sufficient to say that all of 
these subjects and more are covered in the 
various insurance text works published at this 
time, and many of which, strange to say, we 
do not find in the regular catalogs of our good 
law book houses. 


I 
Insurance Text Books 

Every insurance lawyer should find “The 
Insurance Almanac” useful as a reference 
book. Without attempting to outline its 
complete contents, as many of you know, it 
gives the names of the individuals, with 
biographical sketches, who are the leaders in 
the insurance business, the companies’ officers 
and directors, statistical tables showing the 
financial condition of the companies, the 
States they cover, many insurance laws, and 
a rather complete list of insurance journals 
and organizations. It is an inexpensive, use- 
ful book published every year. 

One of the insurance text books used in 
some of the best law schools, the last edition 
being in 1932, is Richards on “The Law of 
Insurance” in all its branches, especially fire, 
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life, accident and marine insurance, with an 
appendix of statutes affecting insurance con- 
tracts, and a collection of forms (published 
by Baker, Boorhis & Company). I believe 
this book is useful not only to students but 
also to practicing attorneys. It is not merely 
an encyclopedic type with rules and citations 
both ways, but has a good analysis of the 
fundamentals. It is quite helpful in many 
elements of coverage. Its up to date char- 
acter is indicated, by way of illustration, where 
it deals with a clause fairly common in ac- 
cident and life insurance policies providing 
that the policy does not cover injury or death 
suffered by the insured while engaged in 
aeronautics.’ 

This policy provision, as indicated in the 
text, was found in a case decided by the 
United States Circuit Court of Appeals.’ 


“This double indemnity benefit shall not 
apply if the insured’s death resulted *** 
from engaging in submarine or aeronautic 
operations.” 


It was held that this inhibition against “en- 
gaging in aeronautic operations” was not ap- 
plicable to a casual passenger. The words 
suggested the quality of continuity and fre- 
quency as well as some degree of participation 
in the use of the instrumentality. 

Among the standard text works on insur- 
ance, one of the most practical and almost in- 
dispensable in any insurance lawyer’s library 
is the nine-volume work of “Couch on In- 
surance,” which is kept up to date with a 
loose leaf, cumulative supplement. 

One of the larger works, compiled in some- 
what dif‘erent form, is “Cooley’s Briefs on 
Insurance,” where the rule of law is stated, 
followed by the citation of many authorities 
in support thereof. 

The five-volume work of “Joyce on In- 
surance” is also a standard general work on 
the subject. 

The publications of the Insurance Division 
of the American Bar Association contain the 
progressive thought of many: of the leaders 
of our profession. 


II 
Insurance and Automobile Authorities 


As the text works on insurance and auto- 
mobile law are so closely interwoven we will 
have to treat them together. 


"Richards, “Law of Insurance,” P. 664, Sec. 375. 
*Gits v. New York Life Ins. Co., 32 Fed. (2d) 7, 
(1929), U.S. Av. R. 70. 
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One of the most helpful small books deal- 
ing with the construction of clauses of au- 
tomobile liability insurance policies, and of 
course incidentally the question of coverage, 
is “Automobile Liability Insurance Law,” by 
Frank G. Turner of Miami, Florida, and 
Newark, New Jersey, published in 1934 by 
Portia T. McClelland of Miami. Strange to 
say, I did not find it listed in any catalog of 
law books. This book was written by a 
practicing attorney who apparently had ex- 
perience with his subject, something that is 
sadly needed among many text book writers. 

The author states from “experience I know 
that a book of this kind is needed by those 
who will have to pass upon the meaning and 
construction of automobile insurance policies.” 
I heartily approve this expression. It is a 
book intended for the use of insurance lawyers 
and claim men and not for those who have 
no knowledge of insurance practice. 

“The Law Relating to Automobile Insur- 
ance,” by John Simpson, published by the 
Eastern Underwriters Company, is a useful 
work on the limited subject embraced in the 
title, while “Sunderlin on Automobile In- 
surance,” published by Matthew Bender & 
Company, is a similar work covering this sub- 
ject quite thoroughly. 

Of course the larger standard sets on auto- 
mobile law embrace both the rules and cita- 
tions covering the law relative to automobiles 
and also the main phases of automobile in- 
surance law. Such sets, as you know, are the 
fourteen-volume work of Blashfield, “Cyclo- 
paedia of Automobile Law and Practice,” pub- 
lished in 1936; Berry on “The Law of Au- 
tomobiles,” published in 1935, which in ad- 
dition to its table of contents has an extremely 
good key-word or common sense index; the 
twenty-volume “Encyclopaedia of Automobile 
Law,” by Huddy, in the 9th edition, which 
is included in ten books published in 1932, 
but all of these encyclopaedias are kept up 
to date with loose leaf supplements. 

The work of Schwartz on “Trial of Auto- 
mobile Accident Cases” has been found partic- 
ularly useful to younger associates in con- 
nection with trial work, including both rules 
of evidence, form of questions to be included 
and excluded. An example of this is found 
in Section 70 on “The Use of Medical Books 
in Cross Examination” where both questions 
are given and authorities cited on the proposi- 
tion, however, it might be stated that courts 
in different jurisdictions apparently differ on 
some of the matters in question. 

A somewhat later publication along similar 
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lines is that of “Automobile Trials” by 
Clevenger, the last edition of which was pub- 
lished in 1935, which apparently is to be kept 
up by loose leaf, cumulative supplements. 

A valuable one-volume work is “An Auto- 
mobile Accident Suit” by Anderson, published 
by Bancroft-Whitney Company in 1934, 
This has a tremendous amount of good ma- 
terial in its 1,654 pages. It is a treatise on 
pleading, practice and trial of an automobile 
damage action from its inception to its con- 
clusion. It discusses most of the rules of law 
which one meets in connection with the trial 
of an automobile case, with very extensive 
citations. 

The rules laid down in various cases in dif- 
ferent jurisdictions are quoted under a key 
head as they differ somewhat. However, be- 
cause of various statutory regulations and 
different jurisdictions viewing the law in a 
different light, the book, while valuable, has 
to be checked with the situation in mind 
which is quoted and which of course may 
not embrace the general propositions of law 
as applicable to some other jurisdiction. 
Nevertheless this book shows a tremendous 
amount of work over a long period and its 
use on some phases of the law should save 
time. 

We have found the one-volume work of 
“Babbitt on Motor Vehicle Law” quite ac- 
curate in its statement of the rules and cita- 
tions in support, and it is well organized and 
useful. 

“Major Court Decisions on Motor Carrier 
Operation” is a collection or digest of major 
court decisions on motor carrier operations. 
We have particularly in mind the operation 
of buses, as published by the National Motor 
Bus Division of the American Automobile 
Association in Washington. Apparently the 
controlling thought in this work is to bring 
together in readily accessible form all the 
court decisions which have in any way in- 
fluenced the operation, regulation, taxation or 
control of the motor bus business. 

I did not find listed, however, the expe- 
rience of the bus driver who, when driving 
down a steep hill, finally ran his bus into the 
First National Bank. The crash dazed him 
badly and as he was recovering his senses 
he saw in front of him a big policeman, with 
what seemed to be a flock of stars on his coat 
lapel. Said the befuddled and apologetic 
driver in a thick voice, “I—looked bosh 
waysh—and—blew my horn.” However, 
strange to say, the First National Bank 
Building did not move. 
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Til 
Compensation 

The Fourth Special Report of the Com- 
missioner of Labor, issued in 1893 under the 
title “Compulsory Insurance in Germany” 
was the first report published in this country 
devoted to the subject of workmen’s com- 
pensation insurance. 

At that time compensation for industrial 
accidents had been established by law in two 
countries only: Germany in 1884 and 
Austria in 1887, the third country, Norway, 
not following until 1894. 

Since the publication of the report just re- 
ferred to the development of legislation pro- 
viding for workmen’s compensation insurance 
for industrial accidents in Europe and through- 
out the world has been extremely rapid. In 
fact, it may be doubted whether any subject 
of legislation ever has made such progress 
or gained such general acceptance for its 
position in so brief a period. At the present 
time at least fifty foreign countries and prov- 
inces have introduced some form of workmen’s 
compensation for industrial accidents. While 
they show great variations in the industries 
covered, the amount of compensation provided 
and the methods by which compensation pay- 
ments are secured, they recognize the principles 
of compensation as distinguished from the 
older idea of employers’ liability previously 
accepted in the civil law of continental Europe 
as well as in English and American law. 

A few years ago I wrote an article for 
“Best’s Insurance News” entitled “Liberaliz- 
ing the Compensation Law Through Judicial 
Interpretation.” The books at that time on 
workmen’s compensation cited many decisions 
showing the liberal trend of the courts in 
almost nullifying the statute of limitations. 
They construed many incidents to be acci- 
dents which to the ordinary lawyer’s mind re- 
quired a fertile imagination, and in other 
Ways so interpreted the statute that the cost 
of compensation in many states necessarily 
had risen almost to the prohibitive point in 
order to take care of the premiums which 
otherwise would not have been required. 


_ Very recently I believe the courts have begun 


to be a little more conservative in their hold- 
inzs. 

As you undoubtedly know, among the 
best works on workmen’s compensation are 


'Best’s Insurance News, Casualty Edition, May 10, 
1933, 

‘Seversike vs. Omaha Flour Mills, 129 Neb. 754, 
263 N. W. 151; Park vs. School District, 127 Neb. 
767, 257 N. W. 219. 
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SCHNEIDER’S, which embraces a number 
of volumes together with cumulative supple- 
ments and a monthly loose leaf service keep- 
ing the work up to date; BRADBURY; 
GLASS; HONNOLD; ANGERSTEIN, a 
very thorough and orderly text limited to 
Illinois practice and decisions. CAMPBELL 
is an excellent work emphasizing California 
law, citing many decisions from other states, 
however. SAMUEL A. HARPER has pre- 
pared a splendid text. He had a long expe- 
rience as general counsel for one insurance 
company and was active in the preparation 
of the Illinois workmen’s compensation law. 
Mr. Harper is a very capable lawyer and 
scientist and his work is valuable. 


“Digest of Workmen’s Compensation Law 
in the United States and Territories,” with 
annotations of the authorities, compiled by F. 
Robertson Jones, embraces in one volume a 
very useful comparison of the statutes and 
decisions of the various states. Mr. Jones 
has been general manager of the Association 
of Casualty and Surety Executives. Mr. 
Jones presented a paper before this associa- 
tion in 1932’ in connection with the ominous 
abuses threatening the insurability of work- 
men’s compensation. 

I have just been handed a book hot off the 
press written by Ferguson Hall of the Iowa 
bar, entitled “Iowa Workmen’s Compensation 
Law.” This should be useful in Iowa prac- 
tice, dealing particularly with some of the 
peculiarities of the Iowa law. It is published 
by the World Publishing Company of Shenan- 
doah, Iowa. 


I should also like to mention the thirty- 
eight volume set of “Negligence and Compen- 
sation Cases Annotated” with its key-word 
or common sense index and also its citations 
on pleading and briefs which, as you know, 
is a very use‘ul set for any office dealing with 
this branch of the law. The English work of 
Ruegg, ‘“Workmen’s Compensation,’ pub- 
lished by Butterworth & Company, London, 
also is a valuable book on the English com- 
pensation law. 

It is of course impracticable to subscribe 
regularly to all the various legal periodicals, 
college law reviews, etc., but by at least keep- 
ing an index of titles of the more important 
current articles one can secure the article and 
save a tremendous amount of personal re- 
search work. We have kept an “Insurance 
Article” file with various articles by men of 


‘See P. 44, Proceedings of Annual Convention of 
International Association of Insurance Counsel, 1932. 
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the reputation of Mr. J. Roy Dickie and Mr. 
George W. Yancey, who have served as presi- 
dent of this association; Mr. Royce G. Rowe, 
vice president and attorney for the Lumber- 
mens Mutual Casualty Company, and other 
highly qualified attorneys, all of whom have 
written valuable articles on various phases 
of the law which are helpful to insurance at- 
torneys. 

For example, recently an interesting dis- 
cussion on lead poisoning, by Max Kummel, 
M. D., appeared in 58 N. J. L. J., No. 9. 
Lead poisoning is an occupational disease and 
is not compensable under the workmen’s com- 
pensation law in some states. Dr. Kummel 
states in part: 


“The alchemists of old considered lead 
the oldest metal and gave to it the name of 
Father of Gods, Saturn. Their chief in- 
terest in the metal seemed to be as the raw 
material out of which to manufacture gold, 
which they hoped to do by touching the 
baser metal with the ‘philosopher’s stone.’ 
Their successors, the scientific chemists of 
later days, have turned lead to a multi- 
plicity of processes and manufactures. 

“For a time attorneys engaged in the 
practice of compensation law also turned 
lead into gold, not by a magic process or 
‘philosopher’s stone’ but by the cupidity or 
stupidity of some unthinking employers.*** 

“Lead poisoning has been so widespread 
in a multitude of industries that one au- 
thority stated that lead poisoning consti- 
tutes 85% of all occupational diseases.” 


Although the interesting articles worthy of 
mention are numberless, I would mention: 

“Lowered Resistant in Compensation Liti- 
gation,” Geo. L. J. 23, 115-22, Nov. 1934. 

“Application of Workmen’s Compensation 
Law of State of Place of Contract to Injury 
Occurring Outside the State,” (Alaska Pack- 
ers Assn. v. Industrial Accident Commission, 
(Calif.), 34 Pac. (2d) 716, Yale L. J. 44: 
869-73, March 1935. 

“Problem of Workmen’s Compensation in 
Air Transportation,” J. Air L. 6:1-69 Jan. 
1935. 

“Dependency, Whether Determined at 
Time of Injury or of Death,” (Runion v. 
Speidel, (Mich.) 257 N. W. 926, Mich. S. 
B, J. 14:266-80, March 1935. 

“Workmen’s Compensation Act—Public 
Employees—Recipients of Public Aid As Em- 
ployees,” Vol. 47, No. 2, Harvard Law Re- 
view, PP. 362-363, Dec. 1933. 
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“Relief Workers—Workmen’s Compensa- 
tion Acts as Applied to Workmen Engaged in 
Governmental Unemployment Relief Pro- 
jects,” Vol. 83, No. 1, University of Pennsyl- 
vania Law Review, PP. 99-101, Nov. 1934, 

“Extra Territorial Effect of Workmen’s 
Compensation Law,” (Pennwell! v. Anderson, 
125 Neb. 449, 250 N. W. 665), Nebraska Law 
Bulletin 12:275-82, Feb. 1934. 


IV 
Medico-legal 

In approaching a discussion of the medico- 
legal division of the library I recall a story 
told by Carl Marshall which indicates the 
necessity for careful study and understanding 
of medical terms. 

Mr. Marshall was defending an accident 
insurance company domiciled in Great Bri- 
tain, in a jury trial. The company was be- 
ing sued on an accident insurance policy by 
the very pretty widow of the insured in 
America. The only issue in the case was 
whether the deceased had expired as a result 
of accidental traumatism or whether he had 
died from natural or pathological causes. As 
Mr. Marshall put it, the jury “looked like 
an anachronism. They looked like the dra- 
matis personae in a Shakesperian play three 
years behind the times.” Here was Marshall 
defending this alien enemy, the British corpo- 
ration, against the lone widow. He realized 
he had not a Chinaman’s chance unless the 
judge directed a verdict and took the case 
from the jury. But the judge did not do that. 
He let the case go to the jury but defendant 
had brought from New Orleans a very able 
surgeon as a witness. The deceased had been 
treated by this doctor during his lifetime and 
died while in his care. 

The attorney for the defendant said, in 
examining the doctor on the stand, “Doctor, 
in language as nearly popular as the subject 
will permit, will you please tell the jury what 
the cause of this man’s death was?” 

The doctor was one-eyed. He looked at 
the attorney for the defense like a rooster 
with his head cocked on one side and said, 
“Do you mean the proxima causa mortis?” 

Marshall said he knew from the sound of 
the words approximately what was meant but 
he was not going to take a chance on being 
shown up if he did not get it exactly. So 
he said, “Doctor, I will have to leave that 
to you.” ; 

“Well,” the doctor said, after clearing his 
throat, “in plain language he died of an edema 
of the brain that followed a cerebral throm- 
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bosis, or possibly embolism, that followed in 
turn an arterial sclerosis combined with the 
effect of a gangrenous coli-cystitis.” 

An old juror on the front row, with whisk- 
ers like Oom Paul of South Africa, stroked 
his beard and said right out loud, “I'll be God 
damned!” 

Everything was very still. Everyone was 
watching for the bolt to strike and the severe 
and austere old judge looked at that juror 
sternly over his glasses. “I can’t justly im- 
pose a penalty upon you, sir,” he said, “be- 
cause the Court was thinking exactly the same 
thing.”’ 

Well, the case was argued, the jury de- 
liberated and soon returned into court with 
the verdict “We, the jury, find for the de- 
fendant.” 

They found for the insurance company. 
The old judge was more shocked at that than 
he was at the exclamation of the juror. 
“Gentlemen, is that your verdict?” he de- 
manded. 

They replied, “Certainly that is our verdict, 
Judge. We want that to stand. That’s our 
verdict.” 

The attorney for the defendant stuck his 
chest out and felt very good about it. Here 


he had argued the case and persuaded this 
rural jury to decide against the poor little 
widow, their neighbor and friend, for the alien 


enemy from Great Britian. But pride came 
only before a fall because when defense 
counsel got out into the court yard afterward 
and talked to the jury he found that he had 
not tried the case well enough for them even 
to know what it was about. They found for 
the defendant because they thought the 
insurance company was prosecuting the doctor 
for malpractice! 

When we consider the long terms and 
peculiar nomenclature which are a part of the 
medical profession it is almost necessary that 
the insurance lawyer begin his library with 
a good, authoritative medical dictionary. In 
this connection the “American Illustrated 
Medical Dictionary” by Dorland, in its 17th 
edition, is one of the best. It not only out- 
lines the meaning of medical terms but gives 
the historical aspect of the words, anatomical 
tables, names and technical description in 
brief of every operation, medical biographies 
of men whose names have been given to the 
diseases, structures, procedures, etc. It also 
gives a short biographical sketch of the fathers 
of medicine and many other points of valuable 
information too numerous to mention. 

In this connection there has been an effort 
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among the physicians to make the anatomical 
terms uniform so that physicians throughout 
the world will understand them, and there- 
fore there has been quite a change in the 
nomenclature somewhat recently. 

A good illustration of this, for instance, con- 
cerns certain bones of the hand. This is 
found in the three-volume work of Spalteholz 
“Hand Atlas of Human Anatomy” on P. 117, 
Vol. 1, where the new nomenclature is used. 
This work contains some of the best illustra- 
tions on bones and other portions of the body 
of any work on anatomy with which we are 
familiar. 

You will find in Gray’s Anatomy, 22d edi- 
tion, being the last edition published, refer- 
ence to the new nomenclature. It is well to 
become familiar with this in order to avoid 
confusion. 

Another useful late work on “Legal Anat- 
omy and Surgery” is that of Dr. Herman S. 
Maloy, published by Callaghan & Company, 
Chicago. 

An “Improved Pocket Guide of Human 
Anatomy” published by Clay Adams Com- 
pany, New York City, is so small that it will 
fit into a vest pocket, yet it is well illustrated, 
very practical, and a quick reference in trial 
work. 

The vast field of medical jurisprudence 
and the excellent books available for the study 
of this subject would take years to cover. 
May I briefly refer to some in our library 
shelves which have proved of assistance to 
insurance counsel. 


Among the older works might be mentioned 
that excellent British compilation on almost 
every phase of human injury, published by 
Butterworth & Company of London under 
the title “Accidents in Their Medico-Legal 
Aspect,” by leading medical and surgical au- 
thorities, edited by Douglas Knocker. This 
work covers practically everything—bones, 
eyes, throat, injuries, insanity, all being given 
careful consideration. It is so conveniently 
condensed that it is all included in one 
volume. There are ample illustrations, head 
notes with definitions of the technical terms, 
an outline of the anatomy, consequences of 
accident, and where malingering may creep 
in is also indicated. The book although 
published in 1912 is a very valuable aid to 
insurance counsel in preparing a medico-legal 
defense. 

Another valuable old work is a bound com- 
pilation of lectures on medical jurisprudence, 
delivered by Dean Vaughn of the medical de- 
partment of the University of Michigan when 
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he was president of the American Medical 
Association, and Dean Hutchins of the law de- 
partment of the same school. Although this 
series of lectures was presented when I was 
a student at the university at Ann Arbor the 
work is still of considerable practical assist- 
ance. 

“Workmen’s Compensation Acts in the 
United States—The Medical Aspect—Re- 
search Report No. 61,” published by the Na- 
tional Industrial Conference Board, New 
York, is a valuable compilation with a good 
index covering most types of injury and oc- 
cupational disease, with plenty of citations. 

Another old standard work is Taylor on 
“The Law in Its Relation to Physicians,” 
which embodies just what its title indicates. 

Another useful work on this same subject 
is “Medical Jurisprudence,” by Albert E. 
Brothers of the faculty of the University of 
Illinois College of Law. It covers in brief 
but pointed fashion the rules of law with refer- 
ence to physicians and their conduct, with 
ample, well selected citations. This work is 
published by C. V. Mosby Company of St. 
Louis. 

A book of similar nature but in the form 
where abstracts of the cases are printed is 
““Medico-Legal Cases, Abstracts of Court De- 
cisions,” 1926-1930, published by the Amer- 
ican Medical Association, Chicago, in 1932. 
This book is designed to aid lawyers, phy- 
sicians and other persons in solving legal 
problems by showing how similar problems 
have been solved by others. It is believed 
to contain all the cases involving all substan- 
tial medico-legal problems printed by federal 
and state courts of last resort and by some 
of the more important intermediate appellate 
courts during the five-year period noted. All 
abstracts of these cases were published in the 
Journal of the American Medical Association 
from which the book is compiled. 

Myron W. VanAuken, general counsel of 
the Commercial Travelers Mutual Accident 
Association, has written a good book entitled 
“Accident and Health Insurance Law,” pub- 
lished by Matthew Bender & Company. One 
extremely useful feature of the book is a 
topical index arranged in alphabetical order, 
containing commonplace names applied to in- 
juries, and their location, such as arm, head, 
foot, etc., and a good cross reference. We 
have found it especially useful in finding 
cases involving certain types of accidents and 
disease directly in point with the key-word 
or common sense index. 

A recent work published in 1934 by Mat- 
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thew Bender & Company, is “Attorneys Text 
Book of Medicine,” written by Dr. Roscoe 
N. Gray, surgical director of the Aetna Life 
Insurance Company. As might well be ex- 
pected from his qualifications, this doctor has 
written an excellent work of practical value 
to the legal profession. Particular emphasis 
is placed on the necessity for careful medical 
examination in order to determine liability. 
His analysis of many forms of poisoning, 
silicosis, infection, etc., are especially helpful, 
while a splendid index increases the value 
of the work. 

Another good book along somewhat similar 
lines, with some different features however, 
is “Medical Jurisprudence,” by Herzog, pub- 
lished by Bobbs Merrill Company. 

There are not many strictly medico-legal 
books published on diseases of the nervous 
system. One of the most recent is Maloy 
on “Nervous and Mental Diseases,” covering 
both this particular phase and also insanity. 
It is written in clear and readily understand- 
able style. 

Another work on the subject which we 
have found quite helpful in the past on dis- 
eases of the nervous system resulting from 
accident and injury was written by Pearce 
Bailey, professor at Columbia University. It 
is well illustrated and has an excellent bibliog- 
raphy on most of the well known diseases 
resulting from injuries to the nervous system. 
It is entitled “Diseases of the Nervous System 
Resulting from Accident and Injury.” 

Among cther specialized books we have 
“Industrial Medicine and Surgery” by Mock, 
professor of industrial medicine and surgery 
at Rush Medical College. 

A work entitled “Accidental Injuries,’ the 
medico-legal aspect of workmen's compen- 
sation and public liability, by Dr. Henry H. 
Kessler, is also an excellent text. The pri- 
mary purpose of this book apparently is to 
discuss the medical questions which arise in 
the litigation of accident claims. The medico- 
legal aspects of accidental injuries are given 
little consideration in text books of medicine 
and surgery, Kessler observes, and in this 
country they are little discussed in works on 
medical jurisprudence. He adds further that: 


“The importance of these questions to 
physicians, lawyers, insurance companies, 
industrial accident boards and commissions 
has become more evident on account of the 
marked increase in accidents in recent years. 
These accidents take place in the home, on 
the street and in the factory.” 
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This book is one of the best and most use- 
ful we have found in connection with litiga- 
tion involving injuries. It contains so much 
that is valuable that it can be thoroughly 
recommended to your attention without a 
detailed review. 

The old three-volume compilation of Whar- 
ton & Stille on “Medical Jurisprudence” with 
its ample citation of authorities dealing with 
the questions involved is still valuable as an 
integral part of every insurance lawyer’s 
library. 

A practical work treating the subject in 
an entirely different manner from any other 
recently came to my attention, hot off the 
press—‘‘Disability Evaluation” (principles of 
treatment of compensation injuries) by Dr. 
Earl D. McBride, assistant professor of 
orthopedic surgery at the University of Okla- 
homa school of medicine, published by J. B. 
Lippincott & Company of Philadelphia. The 
numerous photographs and sketches in this 
book with reference to the percentages of loss 
of use of various members of the body are 
extremely valuable to anyone dealing with the 
compensation law and in evaluating an in- 
jury in connection with any insurance ques- 
tion. This physician deals with the subject 
in a very practical manner. The sugges- 
tions, for instance, on the examination of a 
disabled person by a physician are excellent. 
His indications of how one can detect and 
expose malingering and exaggerations in 
various types of disease and injury are also 
very unusual and effective. We all know the 
difficulties defense counsel has in negativing 
certain types of back injury. On P. 105 of 
this work will be found an excellent series of 
suggestions on methods of detecting pain to 
prove the point of tenderness is not constant. 
This is one of the most valuable works used 
by our office. 

There are certain sets of medical works 
which one might class as strictly medical but 
with which the legal pro’ession should be 
familiar in specializing in the defense of in- 
surance litigation. 

Among these is the splendid twelve-volume 
work, kept up to date with supplements and 
loose leaf additions, of Dean Lewis on the 
“Practice of Surgery.” To illustrate one 
point alone, in Vol. XII of his work is a 
Statement on P. 265: 


“We are now but little concerned with 
the actual fractures of the skull except in- 
sofar as they are the cause of actual or 
potential injury to the brain.” 
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A splendid article on cranial injuries and 
their effects then follows. 

Of like importance is the twelve-volume 
work of Sajous’ “Analytic Cyclopedia of 
Practical Medicine.” As this author indi- 
cates, unusual progress has been made in the 
various fields of medicine and surgery recent- 
ly. Research of all kinds, including that 
which is concerned especially with the clinical 
aspects of medicine, never has been so wide- 
spread nor so fruitful as during the past few 
years, in the course of which a large amount 
of work has been produced of scientific merit 
and practical value. 

We find “Oxford Surgery,” a well indexed 
compilation of many helpful articles on the 
subject, also valuable. 

Of course we are all familiar with the 
many volumes of Tice’s extensive work on 
“The Practice of Medicine,” with loose leaf 
current additions, which is practically in- 
dispensable. 

One can name a hundred types of alleged 
injury or disease upon which there may be 
a serious controversy as to the cause. A 
medico-legal library such as I have outlined 
is indispensable to counsel for the defense in 
preparing for the conflict in opinion which is 
practically certain to occur in the trial of a 
case. 

One of the especially controversial medical 
subjects that frequently must be handled by 
the insurance attorney is indirect inguinal 
hernia. About one out of every twenty in- 
dividuals is afflicted with hernia, of which 
90% are of the oblique, indirect type, accord- 
ing to Dr. C. Lewis Gaulden of Chicago. Our 
library is full of articles in a separate file on 
the question of hernia. Many of these ar- 
ticles are written by different physicians with 
varying opinions. 

However, probably the most frequent claims 
of hernia we have to deal with in workmen’s 
compensation litigation are congenital hernias 
disclosed while working. These occur where 
there is no technical accident but, as a num- 
ber of the articles mention, the workman 
merely notices a stinging sensation or discov- 
ers a lump while performing ordinary duties. 
This type of case is usually one of mere dis- 
closure of hernia. Most of the large scrotal 
hernias, according to our authorities, are of 
this type, and the other ring will generally 
be found enlarged. This type is usually 
found when during the performance of work 
the descent of a hernia occurs, the work in 
such cases simply furnishing the. occasion .for 
such descent. 
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The authorities indicate therefore that the 
work is to be considered as a cause leading 
to the discovery of the hernia and not as a 
cause of the hernia itself. The first notice- 
able appearance, frequently, of an old con- 
genital hernia is just the final picture in the 
progressive pathology. From a study of the 
authorities, it seems to me, it should be pos- 
sible for an examining surgeon of experience 
and preparation to classify the forms of 
hernia clearly as: 

(1) The recent hernia accompanied by 
objective signs of trauma, 

(2) The recently injured but ancient 
hernia, 

(3) The ancient, uninjured hernia mas- 
querading as a recent result of trauma. 

I am sorry that a discussion along this 
line cannot be prolonged. A wealth of ma- 
terial can easily be gathered on the subject, 
as on another interesting medico-legal ques- 
tion, that of spinal punctures and the danger 
of a spinal puncture. 

Warbasse, “Surgical Treatment,” Volume 
11, P. 53-54, calls attention to the danger of 
a spinal puncture, while Sajous’ “Analytic 
Cyclopedia of Practical Medicine,” Vol. 3, 
P. 95, states: 


“Spinal puncture rarely aids in diagnosis 
and is liable to increase the focus of hemor- 
rhage.” 


Some physicians, however, favor this as a 
means toward diagnosis. 

We know that exposure to the elements 
such as abnormal cold, heat, sun, lightning or 
storms, and injuries therefrom are not com- 
pensable unless the employee is exposed to 
a risk and hazard by reason of the employ- 
ment, greater than that to which the public 
generally is subjected.’ 

With this rule in mind under different cir- 
cumstances we have injuries by freezing held 
compensable in some states and non-compen- 
sable in many others, under varying circum- 
stances. 

An employee dies, for instance, and it is 
claimed he died from over exposure causing 
freezing of his nose and infection entering his 
brain, causing death. A portion of the medi- 
cal defense gathered from the physicians and 
text books reasons that no accident placed a 
virulent organism in this man’s nose. We 
should consider the questions of whether there 


*Brady v. Beatrice Creamery Co., 127 Neb. 786, 
257 N. W. 66. 
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was such unusual exposure as brings the claim 
within the rule; whether the infection was in- 
duced by freezing or whether the organisms 
producing the infection gained entrance in 
some other manner not accounted for by ac- 
cidental means; and whether the changes 
found are due to a virulent pathological organ- 
ism and not to freezing. 

Again we find many cases involving the 
question as to whether there is liability be- 
cause of some alleged form of cancer, which is 
claimed by one party to arise from causes un- 
known, entirely independent of any injury, 
and by the other party to be caused or con- 
tributed to by trauma. These cases result 
more frequently where that form of cancer 
known as sarcoma is involved than carcinoma, 
although there are quite a number of cases in- 
volving carcinoma, in some of which from the 
medical testimony there is a finding for the 
defendant, while in others there have been 
findings for the plaintiff. 

Among the medical authorities on this sub- 
ject we might cite Dr. William B. Coley, pro- 
fessor of clincial surgery at Cornell Univer- 
sity; Maude Slye, one of the leading research 
workers in cancer in the United States, with 
long experience at the Othe S. A. Sprague 
Memorial Institute at the University of Chica- 
go; Ewing; and probably fifteen or twenty 
others. 

There is authority to the extent that a local 
tramua of any kind, from chronic irritation to 
a single contusion, may be the exciting cause 
of malignant tumors. Much about this ques- 
tion, of course, is still admitted to be unknown 
to the medical profession and perhaps the 
majority of medical authority would be 
against this theory although Coley has indi- 
cated his acceptance of the theory. 

Dr. D. T. Quigley of Omaha, Nebraska, a 
specialist in cancer, has written a work, “The 
Conquest of Cancer by Radium and Other 
Methods,” (1929), which is quite useful. 

Questions involving cancer, as stated, have 
been frequently in our courts with varying 
results.’ 

Among the cases in which a medico-legal 
library is indispensable are back injuries, sacro- 
iliac injuries, alleged contraction of tubercu- 
losis from exposure to cold and inhalation of 
fumes, or lack of ventilation; questions of 
fracture of the vertebrae, or whether the con- 


"Amos v. Village of Bradshaw, 128 Neb. 514, 259 
N. W. 374, (judgment for defendant); Rathbun v. 
Globe Indemnity Co., 107 Neb. 81, 184 N. W. 903 
(judgment for plaintiff) . 
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dition is purely a congenital malformation 
known as spina bifida; and other medico- 
legal questions entirely too numerous to re- 
view. 

We might call attention to many other 
shelves in our library to which we have refer- 
ence at times along the lines of medical juris- 
prudence, but the subject frequently is so deep 
and complicated that we are reminded of the 
story of a very sweet young lady who was 
about to be operated upon by an eminent 
surgeon. 

“Doctor,” she murmured, “how long will 
it be after I take the anaesthetic before I 
really know anything?” 

The old surgeon had a twinkle in his eye 
when he answered, “My dear young lady, isn’t 
that almost too much to expect of a mere 
anaesthetic?” 

So I think we must not expect too much 
of the research work done in our medical 
library, however necessary it may be. Before 
we really know anything of practical value we 
must put its teaching into practical expe- 
rience, with the hope that the combined 
knowledge eventually may be of some assist- 
ance to our harrassed clients. 


V. 
Miscellaneous 

When we reach the so-called miscellaneous 
group of books valuable in an insurance law- 
yer’s library we find again a vast selection. 
There is the very useful “Stearns on Surety- 
ship,” one of the few standard works on this 
subject although many articles and bulletins 
have been published in different states cover- 
ing the field. 

We have found the monthly pamphlet call- 
ed “Insurance Decisions” a very valuable one. 
In it articles are compiled by attorneys of 
various states. One of the recent articles is 
on the interesting subject of “Insurance Dis- 
closure,” to which we contributed.’ This in- 
volved the question of how far one could dis- 
close the matter of insurance coverage to the 
jury. For a long time there seemed to be 
7 little limit to this procedure in Nebra- 
ska. 

The case of Lewis vs. Beckard, et al., 118 
Neb. 533, 225 N. W. 462, was the first case 
in Nebraska in which a verdict for the plain- 
tiff was reversed solely on the ground of in- 
surance prejudice caused by unfair insurance 
disclosure in the argument to the jury. My 
satisfaction with this decision was emphasized 


_—__ 


‘Insurance Decisions, January, 1936 edition. 
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by personal representation of the defendant. 

Since the article above mentioned was pub- 
lished, the case of Fielding vs. Publix Cars, 
Inc., (Neb.) 265 N. W. 726, has been de- 
cided, greatly limiting the matter of insurance 
disclosure in Nebraska and reversing the pre- 
vious attitude of our Supreme Court. Fol- 
lowing that, on July 14, 1936, an even 
stronger opinion criticizing unnecessary in- 
surance disclosure was written in Bergendahl 
vs. Rabeler.’ It was therein stated: 


“During proceeding to impanel a jury in 
an action to recover damages alleged to 
have arisen from negligence, counsel should 
scrupulously avoid any act, statement or 
question of such a nature as might inform 
the jurors as to whether or not the defend- 
ant is indemnified by one not a party to 
the action against having to pay any ver- 
dict the jury may render against him.” 


“The Insurance Law Journal,” publishing 
all the insurance decisions, with an occasional 
note, of course is a valuable periodical. 

A book entitled “Trial Manual for Negli- 
gence Actions,” by Schweitzer, published by 
Baker, Voorhis & Company, is a valuable 
work in which the preparation and work to 
sustain many forms of negligence actions are 
covered; while another work by the same au- 
thor, entitled “Preparation Manual for Ac- 
cident Cases” covering precisely what steps 
to take before the trial to build up an acci- 
dent case to the point of maximum efficiency, 
is equally valuable. Both of these works 
have extensive analyses of various medical 
questions apt to arise in injury actions. 

Schwartz on “Cross Examination of Plain- 
tiff in Personal Injury Actions” deals more 
with the defense oi such actions in connec- 
tion with the cross examination of a plaintiff. 

After the cross examination of the plaintiff 
the question naturally arises, “Is the labourer 
worthy of his hire?” and so we come to con- 
sider the book published by Prentice-Hall in 
1936 entitled “Fee Contracts of Lawyers” by 
Earl W. Wood. This is the first work con- 
fined to this perplexing subject which has 
come to my attention. Counsel are practic- 
ally united in a desire to be fair with their 
clients in making charges for services ren- 
dered, but certain types of services are dif- 
ficult to measure with the same yardstick in 
every case. The author in his preface states 


"Bergendahl v. Rabeler, (No. 29621), Nebraska 
Supreme Court Journal, Vol. 5, No. 48, P. 926. 
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that its use by the courts will contribute val- 
uable assistance in determining the reasonable 
value of legal services, and the book justifies 
the statement. 

“The National Underwriter” and “The 
Weekly Underwriter” are of course valuable 
weekly publications giving developments in 
insurance news, and frequently contain mat- 
ters of interest to lawyers. 

“The Insurance Bar” contains a digest of 
insurance laws of various states together with 
a brief analysis of some leading decisions, 
while Hine’s is also valuable along similar 
lines, and Best’s small book and large book 
on insurance statistics with reference to the 
standing of various insurance companies, are 
valuable as statistical references. 

Insurance counsel sometimes find their 
miscellaneous text book library of considerable 
indirect benefit to insurance companies. A 
striking example of this is involved in the case 
of Bishop vs. City of Omaha,’ where our firm 
recently secured afiirmance of a judgment 
approximating $48,000 in the Nebraska 
Supreme Court. By this judgment the City 
was compelled to pay about 300 firemen of 
the City of Omaha certain back pay claimed 
to have been waived by the firemen. 

The case was considered a sufficient pre- 
cedent all over the country that complying 
with a request I reviewed it at some length in 
the “International Fire Fighter.” The lead 
for many of the cases cited was found in 
McQuillan’s work on “Municipal Corpora- 
tions.” Many fire insurance company rep- 
resentatives have since expressed their satis- 
faction with the decision of this case on the 
ground that the security it gave the firemen 
increased the morale and efficiency of the 
department. 

In our experience there is great practical 
value to an insurance lawyer in a loose leaf 
notebook system devised for keeping up the 
citations of leading cases in a manner that 
may be conveniently reached. We have found 
the post binders carried by Remington-Rand 
very valuable in keeping our different phases 
of the insurance practice separately bound 
and analyzed. These binders are so con- 
structed that the notes cannot tear out of the 
books. In the ordinary notebook, covers 
spread easily when they become full of sheets 
and the notes which are valuable are some- 
times torn out and lost. 


‘Bishop vs. City of Omaha, (Neb.) 264 N. W. 447. 

““The Labourer Is Worthy of His Hire—Luke 
10:7,” International Fire Fighter, February 1936 edi- 
tion, P. 5. 
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We also have devised a filing system, start- 
ing with the purchase of a quantity of card- 
board boxes designed with an opening on one 
side so that we can file therein a number of 
Supreme Court briefs and have them readily 
available. In that way we keep every form 
of automobile, compensation and insurance 
brief in the Supreme Court of our state avail- 
able, with a thorough index. 

We have also compiled various investi- 
gation instructions for our investigation and 
claim department. These embody in detail 
the essentials of investigation of which prompt- 
ness is especially important; also checking 
coverage, taking photographs to preserve 
evidence, methods and procedure in taking 
statements, legitimate methods of securing re- 
ports from attending physicians on the oppos- 
ing side after permission has been secured 
from the injured parties, etc. 

While discussing the matter of instructions 
and briefs, in passing I want to pay tribute 
to that nationally known brief on “Accidental 
Means” covering the insurance clause of per- 
sonal injury accident policies, by Martin P. 
Cornelius, general attorney for the Continental 
Casualty Company. This brief, with the 
fundamental rules stating the propositions, 
followed by ample citations, is a masterpiece 
on the subject and, it goes without saying, is 
extremely useful to insurance counsel. 

As I reach this point and think of the scope 
of my subject, “The Insurance Lawyer’s Li- 
brary,” I feel a good deal like the fellow in 
a small town who said he could lick everyone 
in the saloon, and succeeded. He then went 
on to say he could lick everyone in the town 
when a little fellow about half his size came 
up and knocked him cold. Unfortunately the 
bar-room bruiser had attempted to cover too 
much territory. I feel as though I have too, 
but have hoped in a general way to paint a 
picture, as I see it, of some of the essentials 
of the insurance lawyer’s library. 

I am reminded of a trial many years ago, 
shortly after I had started to practice law, 
and was prosecuting a case againt the street 
railway company. The action was a suit for 
damages for personal injuries consisting of a 
broken arm sustained by an old Scotchman 
who had fallen off a street car because of the 
unusual jerk in stopping. He had been left 
in the street and we had no witnesses except 
the plaintiff himself. } 

The defendant put on a number of wit- 
nesses from the back of the platform of the 
street car, and finally put on its star witness, 
the street car conductor, who did not under- 
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stand English very well. At one time during 
the cross examination he had the plaintiff 
stepping off backward from the step of the 
street car, and in another place he had him 
taking a running jump from the platform be- 
fore the car stopped. 

Counsel for the street car company was 
very much irritated by the exhibition of his 
star witness and, seeking to ameliorate the 
effect on the jury, said to him, “Now the 
next time, Mr. Radolfo, you have an accident 
on the street car, I wish you would buy a 
camera and take a picture of it so Mr. Rose- 
water will not have to ask any more of these 
foolish questions. Will you?” 

The witness’ eyes began to grow larger and 
almost bulged out of his head. He stepped 
down from the witness stand and came over 
to the defendant’s attorney, and putting his 
hands on counsel’s shoulders said, as he burst 
into tears, “Please, I am a family man. I 
gotta a wife and seven kits. I can’t afford 
to buya the camera and taka the picture.” 

After order was restored in the court room 
the jury retired and brought in a verdict of 
$2,000 for the plaintiff. 

It took money to buy the camera and take 
the picture, according to Radolfo’s idea. It 
takes money for the insurance lawyer to main- 
tain a good library along the lines suggested. 
Most of us probably cannot afford to buy all 
the books we should like to, but I believe with 
the comparatively few I have stressed here 
an industrious lawyer can be well prepared 
to protect his clients’ interests. 

But no matter how well he is prepared, how 
extensive the library at his service, I can as- 
sure him there still are cases that will arise 
that challenge one’s resources. 

May I refer to an incident in a law suit 
which we defended recently? A lady pedes- 
trian claimed that one of our assureds ran 
into her with his automobile at an intersec- 
tion, and broke her leg. Counsel for plain- 
tiff produced the original signed letter which 
our alleged assured wrote the husband of the 
injured lady shortly after the accident. It 
read as follows: 


“Dear Mr. Blank: 

“I write this to fully identify myself as 
the driver of the car which struck Mrs. 
Blank this afternoon. 

“No word of mine can adequately convey 
my deep regret at this unfortunate occur- 
fence, nor unhappily, can my sympathy 
allay her suffering. 

“The maddened frenzy of my futile ef- 
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forts to prevent the impact were no match 
for the terror which must have swept her 
before the crash. Her courage, composure 
and courtesy, under shock, will remain in- 
delibly in my memory. 

“Tt is my fervent hope that she may be 
speedily relieved of her suffering and re- 
stored to good health and comfort, and I 
shall stem my concern in the frequent re- 
ports of your surgeons and your servants. 
And when ease has again been restored to 
you both, I shall deem it a favor to meet 
you in your home. 

“Meantime, any request of yours shall be 
my pleasure to fulfill. 

“Very sincerely, 
“JoHN SMITH.” 


The alleged assured who wrote this letter 
followed it up by calling personally at the 
home of the injured, giving the name of the 
insurance company, telling them how very 
sorry he was and exactly how his foot step- 
ped on the accelerator instead of the brake, 
etc. The story is too sad to go into the com- 
plete details. 

I wonder if anyone in the audience can tell 
me the kind of book to add to our library to 
meet such a situation? 
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Federal Old-Age Benefits and Private Pension Plans 


By Leonarp J. CALHOUN, 
Assistant General Counsel of the Social Security Board, 
Washington, D. C. 


T is indeed a privilege to talk with your 
association of insurance counsel. Your 
invitation, extended to me as an attorney of 
the Social Security Board, is a challenge in 
the sense that any opportunity to talk with 
such an association as yours is a challenge to 
select and develop a subject worthy of the 
occasion. 
I have chosen a subject from that portion 
of the Social Security Act providing for fed- 
eral old-age benefits, as this phase of social 


security has a common objective with that 
of the annuity phase of the insurance business. 
Both are in answer to the need for a definite 
fixed income in a person’s declining years. 
Insurance companies have long recognized 
this need and have increasingly cultivated the 
field of annuity insurance. 

In the enactment of Title II of the Social 
Security Act providing federal old-age bene- 
fits, I believe that the Government has paid 
a remunerative compliment to the foresighted- 
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ness of these pioneer companies. The result 
of the operation of federal old-age benefits 
should be to make America annuity-conscious 
and should greatly increase, rather than de- 
crease, the annuity phase of insurance. The 
typical beneficiaries of federal annuities will 
be persons who have not been sought as an- 
nuity purchasers in the past, and the great 
mass of these persons could not reasonably be 
expected to become purchasers in the future. 
Those beneficiaries who have sufficient in- 
come will no doubt feel increasingly conscious 
of the need of augmenting the necessarily 
small payments which they may hope to ob- 
tain under Title II, and will turn to private 
sources for additional annuities. Also, that 
vast number of persons not included in federal 
coverage will be constantly reminded of their 
need for annuity protection. These must 
look entirely to insurance companies. 

It is not my purpose to discuss the general 
subject of federal old-age benefits but to men- 
tion the provisions of the Social Security Act 
respecting these benefits only in connection 
with a discussion of the proposals to legis- 
latively encourage private industrial pension 
plans. 

There has been some controversy, much of 
it typified more by heat than light, as to the 
effect of the Social Security Act upon indus- 
trial pension system, as well as to the com- 
parative merits and demerits of private and 
federal benefits. 

I think it can be said of most private pen- 
sion plans that they are more advantageous 
to employees and less advantageous to em- 
ployees than the federal system. By this I 
mean that it is almost impossible to determine 
how favorable private systems are, or even 
one system is, as compared with the federal 
benefits, unless you consider a particular in- 
dividual’s case. An individual under what 
is generally known as a 2% private system 
who has been under this system for many 
years receives larger benefits than he would 
receive under the schedule of federal old age 
benefits for the same period with the same 
salary. The individual who will be under a 
pension system only a few years, however, 
would ordinarily be in a more favorable sit- 
uation if he were earning credits towards 
federal old-age benefits. An employee who 
shifts from one employer to another usually 
fares rather badly under private pension 
systems, at the most receiving a return of his 
contribution to the system, perhaps with in- 
terest added. Private pension systems have 
not been constructed to care for what might 
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be termed “transient employees”, but rather 
to care for what might be termed “permanent 
employees”. Furthermore, employees under 
a private system which is not properly funded 
to meet its obligations, or the continuance of 
which rests upon the discretion of the com- 
pany may possibly find themselves in their 
old age without any benefits at all. Whena 
person illustrates advantages of a private 
pension system, he usually draws his examples 
from a liberal system’s provisions for a long- 
term employee. A person seeking to discredit 
private annuity payments will draw an illu- 
stration from a system with long service re- 
quirements and an employee who fails to meet 
these requirements. Neither example is con- 
clusive. Nor is it conclusive as to disadvant- 
ages of private systems to point to the failure 
of some ill-funded plan, or one where benefits 
are a matter of discretion and there has been 
an abuse of this discretion. For there are 
some private plans where the employee has a 
contractual right to benefits and where proper 
reserves insure the payment of these benefits. 
There are such varying types of private pen- 
sion plans that little profit could result in 
any attempt to compare the private plans as 
a class with federal old-age benefits. 

Nor is it profitable to debate whether the 
Social Security Act necessarily will cause 
abandonment of private pension plans. In 
some cases it may afford an excuse for aban- 
doning a plan which has proven burdensome. 
In other cases an employer may feel that he 
had rather abandon his plan than to modify 
it so as to correlate its schedule of benefits 
with the schedule of old-age benefits. At any 
rate, much study has been given as to the 
feasibility of modifying the Social Security 
Act so as to favor private pension systems. 
Whether any legislation to this end is feasible 
or will have advantages more than compen- 
sating its disadvantages is, of course, a matter 
for the Congress to determine. I should not, 
of course, express an opinion as to the feasi- 
bility of such legislation, but would like to 
review with you briefly some of the features 
of proposals now being studied. 

Last year the Senate passed, but receded 
from an amendment which had as its purpose 
the encouragement of private pension systems. 
I refer to the Clark Amendment to the Social 
Security Act. 

I do not believe that the proponents of the 
Clark Amendment would today desire its 
passage in the form in which it passed the 
imposed by Title VIII of the Social Security 
Senate last year. The original Clark Amend- 
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ment provided for an exemption from taxes 
Act while the employee is covered by his em- 
ployer’s private pension plan. With respect 
to employees who withdraw from the em- 
ployment or from his plan, it provides that 
all taxes thus previously exempt would then 
become payable. 

Wages earned while under the private 
system would be disregarded in determining 
federal benefits except where an employee 
has withdrawn from a private system, either 
by voluntary action or termination of em- 
ployment. Upon such withdrawal before 65, 
his wages earned while under the plan would 
be considered with other wages in determin- 
ing the amount of his federal benefits. 


After the defeat of the Clark Amendment, 
a Subcommittee of the Ways and Means and 
Finance Committees was appointed for the 
purpose of studying the problem of encourag- 
ing private pension systems. Last May, the 
proponents of the original Clark Amendment 
came before this Subcommittee with a sub- 
stitute for the original amendment. Essen- 
tially this amendment provides for annual 
grants-in-aid to be made to private pension 
plans meeting certain requirements. The 


amount payable is equal to the increase in 
reserves attributable to the employee’s past 
year’s earnings. Covered employees are, for 
the purpose of the computation, assumed to 
have earned an annual annuity for life pay- 
able after 65, equal to 1% per centum of 


the year’s wages. Thus if an individual’s 
earnings for the year are $1800, he would 
have increased his annual annuity payable at 
65, 1% per centum of this amount, or $24, 
and the amount which must be added to his 
reserve now to eventually provide this increase 
in annuity is the amount transferred. There 
is a provision for reduction of the amount of 
grant-in-aid with respect to employees who 
have earned total wages exceeding $45,000 
from all counted employment. There is also 
a provision as to issuance of paid-up annui- 
ties with respect to employment upon termina- 
tion of coverage. 

This latest proposal appears to be a recogni- 
tion of, and an attempt to remedy, some of 
the defects inherent in the original proposaf. 
One of the inherent defects was the oppor- 
tunity of adverse selection of risks against the 
federal government. 

Apart from any legal. consideration, the 
bartering of a tax payment for the relief from 
obligation for benefit payment as originally 
proposed, would have inevitably led to the 
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financial disadvantage of the government. 
The government could expect to be presented 
with pension schemes by many employers 
who would inaugurate private plans only 
for the purpose of taking advantage of the 
exemption. 

Where the burden would be light as com- 
pared to the exempt taxes, because of low 
average age of employees, or other reasons, 
the government might reasonably anticipate 
that a private plan would be instituted. Where 
the cost of providing benefits greatly exceeded 
taxes, the government might anticipate that 
it would ordinarily be left with the burden. 
Where a particular employee’s benefits would 
be expensive, the government might reason- 
ably expect that the employee would be in- 
duced by some types of employers to remain 
in or to transfer back to the federal plan, as 
the tax would be much less than the cost of 
benefits. 

If the amount of encouragement, expressed 
in terms of dollars, which is given for 
any particular period to a private pension 
system should bear any relation to the 
amount of burden, expressed in terms of 
dollars, which the private system has lifted 
from the government, tax exemption would 
certainly not accomplish this. A __ large 
factor in annuity costs is the age of the pros- 
pective annuitant, and costs might be twice 
as much for a plan where average age is high, 
as a group paid the same average wage but 
where the age average is low. The same 
amount of taxes would be exempt in each case 
but benefit costs would be twice as much in 
one case as in the other. Furthermore, as the 
tax increases in rate, present encouragement 
by exemption would be one-third of what it 
would be when the maximum tax is reached. 
The unusual situation results in the least en- 
couragement for private system just at a 
time when, if encouragement is needed, it 
should be needed most. 


Another matter in connection with the orig- 
inal amendment was the risk of loss of the 
tax money on the insolvency of the employer. 
The accumulated exemptions payable on dis- 
continuance of a plan or withdrawal of em- 
ployees from the plan would reach large sums. 
Insolvency of an employer, under the orig- 
inal amendment, might return a tremendous 
benefit burden to the government, with only 
a worthless claim for a large amount of taxes. 

The mere recital of the few obvious disad- 
vantages I have mentioned, without going into 
others, should be sufficient to explain the shift 
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to the new type of proposal. Some of the 
problems facing the Subcommittee and the 
solutions, or partial solutions, offered by this 
proposal are of' the utmost importance in de- 
termining whether it is desirable to enact it 
into legislation. 


The principal problems confronting the 
Subcommittee arise from several causes. 
Among these are that many workers transfer 
from employer to employer. Another is that 
the method of computing federal old-age bene- 
fits is basically different from the methods of 
computing private plan benefits. Still an- 
other is that conditions of eligibility for bene- 
fits are quite different. Another is that private 
pension plans vary from those having vested 
benefits and insurance carriers to those hav- 
ing non-vested benefits without reserves sub- 
ject to change of policy of the employer and 
solely dependent on the desire and financial 
ability of the employer for their payment 
when due. 


The new proposal by the proponents of 
the Clark Amendment provides assistance 
only to that segment of private pension plans 
which have insurance companies as carriers, 
and requires more or less modification even 


of these plans. I mention this not by way 
of any criticism of the proposal, for I can see 
no practical alternative, in view of one prob- 
lem, that of providing for certainty of bene- 
fit payments. 

To insure payment of future benefits when 
due, obviously reserves should increase with 
the increase of the benefit. These reserves 
should meet three requirements, first, they 
must be available only for benefit payments; 
second, they must be actuarially sufficient; and 
third, they must be properly invested. Cer- 
tainly with federal money trans‘erred to pri- 
vate systems, their reserves should meet the 
above requirements. But would it be finan- 
cially advisable or administratively possible 
to erect the enormous organization necessary 
to make periodic examination of the legal, 
actuarial, and investment status of a multi- 
tude of divergent plans?. The necessity of 
drafting intricate safeguards in the law and 
setting up the vast and very expensive admin- 
istrative force to effectively safeguard the 
sufficiency and safety of reserves in uninsured 
systems is an obstacle that is circumvented 
rather than overcome in the substitute Clark 
Amendment. Systems which do not have in- 
Surance companies as annuity carriers are 
simply eliminated from eligibility for federal 
assistance. 
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Another problem to be solved is determin- 
ing what benefits a private system should be 
required to pay in order to receive federal 
assistance. Private pension plans provide for 
annuities, some of which may begin prior to 
65, some for joint and survivor annuities, some 
benefits payable on disability. Some include 
various death benefits, hospital and other 
services. What benefits should be considered 
as the test in deciding upon federal assistance? 

As the Social Security Act provides three 
types of benefits—annuities, lump-sum pay- 
ments to those ineligible at 65 for annuities, 
and lump-sum payments on death, it would 
appear that whatever standard were adopted, 
no other type of benefits payable by a private 
system, such as hospital benefits, should be 
considered in setting up a minimum standard. 
The original Clark Amendment prescribed 
that the Social Security Board approval 
should be made where the “benefits payable 
at retirement and conditions as to retirement 
* * * shall not be less favorable, based upon 
accepted actuarial principles, than those pro- 
vided under section 202.” Examined critic- 
ally, these provisions as to standards for re- 
tirement benefits are not feasible. 

For example, take the case of a person earn- 
ing $600 per year under what is commonly 
called a two percent plan. Suppose he works 
for five years under this plan, and complies 
with eligibility requirements. He will have 
earned $3,000, and this will entitle him to an 
annual annuity of $60 per year, or $5 per 
month. This would be only one-third of the 
annuity he would have earned under the 
same conditions preceding retirement under 
federal old-age benefits. In effect, the fed- 
eral schedule of benefits make it a six per- 
cent plan with respect to those earning only 
$3,000 while covered by it. 

On the other hand, if this same individual 
earned $30,000 under the two percent plan, 
his pension would be $50 per month. Under 
the schedule of federal old-age benefits, it 
would be $37.50. For amounts between 
$3,000 and $45,000, the federal schedule is, 
in effect, a one percent plan. 

Consider the difficulty presented an actuary 
if asked to decide whether the private plan 
benefits payable at retirement are “upon ac- 
cepted actuarial principles” more or less fav- 
orable than the federal benefits. The actuary 
will be forced to state: 

“T must first have some assumptions, as to 
how long your plan will continue, how long 
your workers want to stay in your plan, how 
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long you will employ these workers, and sev- 
eral other assumptions such as wage scales. 
Of course, I must have age data as well.” 


The actuary would add: “In comparing 
your benefits with those under the Social 
Security Act, what assumptions are permissible 
with respect to what a person will earn under 
it. What period of time is to be considered 
in making comparison? Is consideration to 
be directed to each unit of wage earned or are 
prospective earnings over a period to be con- 
sidered. If it is the former, you do not need 
an actuary to tell you that your schedules 
must be stepped up to a six percent plan for 
the first $3,000 in wages, at least with respect 
to some classes of employees”. 


The situation would have further compli- 
cations if there were any differences in Fed- 
eral and private plan requirements such as 
minimum employment periods and minimum 
total wages. Needless to say, there is this 
variance in plans as now written. 


The situation just mentioned would hold 
true for actuarial comparison of a plan where 
benefits are based on total wages earned un- 
der the plan. Consider the comparison of a 
plan where benefits are computed on some 
other basis such as the average wages to be 
earned in the last five years of a man’s serv- 
ice, or where there is longer service require- 
ment, or a higher total wage requirement 
than is under the Social Security Act. 


The original Clark Amendment was ap- 
parently framed on the theory that there was 
to be a complete exemption from a tax, and 
that benefits should at all points be as favor- 
able “actuarially” as federal benefits. It is 
difficult to determine, however, from its ver- 
biage, whether the original amendment would 
be thus interpreted, and require the equival- 
ent of a six percent plan for the first three 
thousand in wages earned while under it. 


While hardly qualified even to venture an 
opinion, my guess is that no insurance com- 
pany would care to underwrite, and few em- 
ployees afford to purchase coverage under a 
contract including benefits of a six percent 
plan for the first three thousand dollars an 
employee earned. Annuity costs would be 
exceedingly high with respect to those in the 
system a short time, and any appreciable part 
of this high cost borne by all employees pro- 
portionately would probably induce their with- 
drawal from the plan when they have earned 
their first three thousand under the plan. 

The above illustrations should be sufficient 
to explain why the private plan benefit stand- 
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ard of the original amendment was abandoned 
when the change in the basis of encourage- 
ment logically permitted such abandonment. 
With the change from total exemption to 
grant-in-aid based on the federal burden re- 
lieved, it was no longer logically necessary 
for a private plan to attempt to equal federal 
benefits for short term and low wage employ- 
ment. If the private plan assistance should 
be based on the burden it assumed, legislation 
could be framed so as to eliminate the neces- 
sity of meeting the federal schedule with its 
burdensome incidents. A simpler standard 
more in line with usual group annuity pre- 
cedents could be set up. 


The new proposal does this and is essen- 
tially that minimum monthly benefits shall be 
that of a one and one-third percent plan bene- 
fits after 65 payable for life in monthly in- 
stallments. When a person has earned over 
forty-five thousand dollars in wages after 
1936, in non-excluded employment, regardless 
of where earned, the benefits based on such 
additional wages may be those of a one-half 
percent plan. This plan is not required to 
pay any lump-sum benefits on death or to 
those not qualified for annuities at 65, and 
thus happily a host of attendant difficulties 
I have not mentioned are circumvented. 


This proposal is then, in essence, that the 
government contract out part of its liability 
for monthly benefits, retaining liability for 
all lump-sum payments. The grant-in-aid is, 
of course, based on only the contracted out 
benefits. The one and one-third plan basis 
was adopted because where a person has 
earned exactly $45,000 in wages counted to- 
wards Federal old-age benefits, his federal 
benefits would be the same as if it had ac- 
crued at the rate of a one and one-third plan 
annuity. 

Interesting results follow from this de- 
vice for contracting out. One is that a per- 
son’s total annuity will be contracted out only 
when his wages after 1936, upon which fed- 
eral benefits could be based, total $45,000 
and all such wages were earned while covered 
by qualified private pension systems. 

Computation of benefits is made just as if 
he had never been under any private systems, 
and the portion contracted out to such systems 
is deducted in determining his federal bene- 
fit. Only a comparatively few will have total 
earnings of $45,000 earned after 1936, within 
the next twenty years, and of these only 4 
very few will have been continuously covered 
by approved private annuity plans. Unless 
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the provision is changed, all who are earning 
credit for federal benefits early next year 
would eventually have to be paid some federal 
benefit, for even if the amendment were 
adopted, there would be no approved private 
plans on the first of next January. Accord- 
ingly, it is substantially correct to state that 
under the proposal no work of the Board in- 
cidental to making benefit payments would 
be avoided. 

Another interesting result is that where a 
person is under a private plan while earning 
his first $3,000 in counted employment, re- 
serves of less than the amount to support the 
federal benefit schedule would be transferred, 
thereafter if he is under a private plan more 
than sufficient reserves to support the increase 
in his federal annuity would be transferred 
until he has reached a total of $4,000 in 
wages. Thereafter the transfer would be ex- 
actly proper to support the increase. 


Another problem which confronts the sub- 
committee arises from the fact that a par- 
ticular individual may never qualify for bene- 
fits. More than merely mortality factors 
enter into this. He may before qualifying 
go into some employment which is excluded 
in computing benefits, or he may become un- 
employed and consequently reach 65 unquali- 
fied. To qualify for monthly benefits an in- 
dividual must engage in non-excluded em- 
ployment during at least part of each office 
separate calendar years after 1936. 


The federal government would not desire 
tomake a grant with respect to a benefit which 
the government would not be called upon to 
pay because a person failed to qualify. On 
the other hand, if the individual is under a 
private plan, it would not be very much en- 
couragement if there had to be more than a 
four year lapse before payments were made 
on his account. Under the proposed amend- 
ment payment is made on the presumtion that 
the individual will become qualified and is 
repaid if he does not become qualified. 


There are provisions that when an employee 
ceases to be covered by a private plan either 
he must be given a paid-up annuity, or if it 
would be for less than a $10 per month an- 
nuity, the actuarial equivalent of what the 
government has paid with respect to the em- 
ployee may be repaid. In case of repayment, 
of course, no deduction would result from the 
private coverage. 

Here, of course, the option of repayment 
or issuance of a policy offers a possible 
grounds of adverse selection. Healthy indi- 


viduals could be returned and those likely soon 
to die might be issued annuities. The ab- 
sence of the option would require the issuance 
of very small annuity certificates in some 
cases, and also the issuance of annuity cer- 
tificates to persons before qualified for federal 
old-age benefits. They might never qualify, 
in which case the private system would pay an 
annuity and also repay the government. 

The last problem I shall mention is one of 
the most difficult problems—that doing equal 
justice between private plans and the govern- 
ment in the amount paid for contracted out 
benefits. The question is one of mortality. 
The thought is simple—that of paying the 
actuarial equivalent of the future benefits con- 
tracted out. The proposal is that payments 
would be based on tables of mortality adopted 
by the Social Security Board. The difficulty 
lies in the fact that age alone in a particular 
private system is not determinative of ex- 
pectancy. If the group covered by a private 
plan is exposed to unusual occupational haz- 
ards for example, just as life insurance is 
higher, annuity costs are lower. Consider the 
difference in expectancy of a 20 year old office 
worker and a sand hog of the same age whose 
occupation is notoriously dangerous to health 
as well as to life and limb. 


The other day I glanced with great interest, 
though small understanding, at a rather siz- 
able treatise on occupational effect on mor- 
tality. It set me to wondering as to the act- 
uarial work the government would be called 
upon to perform if the proposed legislation is 
enacted. I have also wondered as to the dif- 
ficulty and expense of the computations which 
would be involved in making proper payments 
with respect to several million men covered by 
private pension systems. The working of 
actuaries, and the intricacies of insurance 
methods are, however, almost as mysterious 
to me as the workings of Providence, and I 
am certainly in no position to say what the 
administration of the proposed amendment 
would involve. 


I should like to pay proper tribute to the 
earnest work of the subcommittee in attack- 
ing these problems I have touched upon, and 
to those who have labored earnestly in co- 
operation with the subcommittee. The task 
is a difficult one and it is being ably per- 
formed. 

In conclusion, may I again express my ap- 
preciation for the opportunity of being with 
you and for your interest in social security 
which was the occasion of this opportunity? 
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Salvage An Important Factor In Surety Cases 


By J. Harry ScuHIsLer, 
Baltimore, Maryland 


HE purpose of this paper is to discuss 

some of the practical as well as some of 
the legal aspects of salvage in surety cases. 
If the treatment of the latter adds nothing to 
what may be found readily in other places 
concerning the law, it is nevertheless hoped 
that the discussion as a whole will serve to 
emphasize the importance of the subject and 
to stimulate interest in it. That the com- 
panies and their counsel should be interested 
in it would seem to be obvious. What is 
not so apparent is that the public also has an 
interest in the matter. The latter is derived 
from the fact that the public pays premiums 
for protection. The premium rate is based 
largely on the loss ratio, that is, the propor- 
tion of premium income used to pay losses. 
The surety companies, year in and year out, 
pay out millions of dollars in indemnity. If 
all the money paid out in settlement of claims 
represented a total loss, premium rates would 
be considerably higher than they are. The 
fact is that substantial recoveries are made 
against these losses, and when this money is 
returned to the company, the loss ratio is 
thereby reduced. It may be worth while to 
cite some figures showing the difference be- 
tween the gross loss payments of a surety com- 
pany over a period of years and the net loss 
payments, that is, the loss payments after 
crediting salvage collected. The figures, 
taken from the records of one company, show, 
over a period of fifteen years, a ratio of re- 
covery against losses paid of 23.6%, varying 
from a low of 17.2% in the year 1931 to a 
high of 37.5% in the year 1927. It must be 
admitted that an item of that size in the op- 
eration of a company cannot be overlooked 
or neglected. A salvage dollar collected 
means one hundred cents in the treasury of 
the company, whereas a premium dollar 
means considerably less. The premium dol- 
lar is subject to such deductions as commis- 
sions and reserves. 

Suretyship is unlike insurance in this re- 
spect. Speaking generally, the percentage 
of recovery on insurance losses is small. In 
suretyship, every loss is a potential salvage 
case. The right of the surety to look to some 
one for reimbursement after a loss is paid 
is always present in the case of suretyship. 


Sometimes the right is nothing more than 
that, because the person primarily liable is 
insolvent or cannot be found. The right re- 
mains, however, and it is neither proper nor 
prudent to overlook it or to assume that it is 
of no value. The fact that the right exists 
means that the surety must be just as care- 
ful and just as thorough in investigating the 
salvage possibilities as it is in investigating 
the claim with which it is confronted. 

It is important to say here that the salvage 
work on a case begins or should begin at the 
time the loss is reported. An investigation 
of the claim must be made in order to deter- 
mine the fact and extent of liability. It is 
advisable to have in mind salvage possibil- 
ities from the very start, and it is often easier 
to investigate and develop them in the initial 
stages of a case than later. To delay the 
investigation of salvage until after the loss has 
been paid is frequently prejudicial to the 
surety’s interest and very often fatal. 

Moreover, in many cases it is necessary to 
formulate definite plans for salvage prior to 
the time of settlement of the loss, because at 
that time the surety must often decide in what 
manner settlement must be made in order to 
best protect its salvage rights. 

A few.of the companies long ago recognized 
the importance of salvage; other companies 
have been slower to do so. Perhaps it is 
proper to say that most companies in recent 
years have devoted more attention to the mat- 
ter than was done in times gone by. Those 
companies which years ago recognized the im- 
portance and the value of salvage have been 
repaid for their efforts, and in general have 
succeeded in making their entire organizations 
“salvage conscious.” Frequently those en- 
gaged in the production end of the business 
can render valuable aid in effecting salvage 
collections or in furnishing information which 
may lead to the collection of salvage. The 
chief responsibility, of course, rests upon the 
claim or legal department, whose duty it is 
to handle the claims and suits, and whose 
further duty it should be to collect for the 
company as large a percentage of the amount 
paid out in settlement of claims as possible. 

It has been found that the best results can 
be obtained if certain individuals in the home 
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office claim department devote their entire 
time to the collection of salvage. Where one 
person attempts to handle both claims and 
salvage, it seems to be inevitable that the lat- 
ter is subordinated to the former with the re- 
sult that the salvage matters suffer from lack 
of proper attention. This does not mean that 
the claim organization either in the home of- 
fice or in the field keeps its hands off of mat- 
ters pertaining to salvage. As stated above, 
salvage activity on any case begins or should 
begin at the time the loss is reported. The 
claim department should handle the salvage 
features of the case during the whole time 
that it is handling the claim situation. When, 
however, the loss is paid the case should be 
turned over to some one whose sole duty it 
is to follow the salvage phase of the case to 
a conclusion. In companies where this plan 
has been in operation the results have been 
most gratifying. 

Brief mention of some of the activities of 
the salvage division of a claim department 
will suffice to show the need for an adequate 
and properly trained organization. In the 
course of a year a surety company may have 
to handle the management or sale of real 
estate, the sale of almost any kind of personal 
property; it may find itself in possession of 
anything from a suit of clothes to a sky- 
scraper, including such items as shipyards, 
apartment houses, vessels, railroads, orchards, 
farms, tool bridges, contractor’s equipment, 
going businesses, and at least one instance is 
known where a surety company acquired a 
whole town. Furthermore, due to the broad 
coverage afforded by the present day bank- 
ers and brokers blanket bonds, a surety com- 
pany may frequently find itself in possession 
of stocks and bonds to which title must be 
cleared, or it may find itself in a position 
where it has the right to duplicate securities 
which have been lost or stolen, or it may have 
to resort to speedy action to repossess securi- 
ties which have been transferred with defective 
title. This constitutes a very large and a very 
important part of salvage work at the present 
time and more will be said of it later. 

If time permitted, much could be said about 
the mechanics of handling salvage. There is 
more to be gained, however, by passing on 
to a discussion of some cases in which sureties 
have pursued their salvage rights, and dis- 
cussion of these cases will show not only the 
wide scope of the matter, but will indicate 
also the development of the law on some of 
the questions involved. This paper is not 
a treatise on any particular question of law, 
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nor does it attempt to argue debatable ques- 
tions of law. Rather, it is in the nature of 
a narrative of cases dealing with various as- 
pects of salvage, and in the course of the nar- 
rative, reference will be made both to cases 
in which the surety has succeeded and in 
which the surety has failed. 

The simplest kind of salvage case to handle 
is that in which the principal voluntarily re- 
imburses the surety for its loss, and strange 
as it may seem, cases of that kind are not in- 
frequent. They need no comment. The 
means of salvaging losses most frequently 
resorted to in cases other than those just men- 
tioned is that which is afforded the surety by 
reason of express or implied indemnity from 
its principal. Even without a formal indemity 
agreement from the principal, the law implies 
an agreement on his part to reimburse his 
surety for all direct damage which the latter 
may sustain by reason of its suretyship. 

Perhaps it would be well to mention here 
that there are certain broad forms of fidelity 
bonds now in use which are not strictly con- 
tracts of suretyship although the obligation 
of the surety company is to answer for the 
default of the insured employees. On this 
class of bonds (probably better called pol- 
icies) the surety seldom has an indemnity 
agreement. The employees are not parties 
to the bond and frequently do not know that 
they are bonded. It is doubtful that there 
is any implied agreement of indemnity in a 
case of that kind, and some courts have held 
that there is not. 


Indemnity Ins Co. vs. McClure, 254 N. W. 
913 Minn. The surety’s remedy in such a 
case is usually to proceed by way of an as- 
signment of the claim of its insured. 

In the cases of strict suretyship the surety 
usually has a written agreement of indemnity 
from its principal. In these agreements of 
indemnity the rights and obligations as be- 
tween the principal and surety are clearly de- 
fined and the rights of the surety are con- 
siderably enlarged over what they would be 
under an implied agreement to indemnify. 
These agreements vary in phraseology with 
different companies and with different forms 
of bonds. It is usually held that when there 
is a special agreement of indemnity the surety 
cannot sue on an implied agreement. It is 
not against public policy for a public official 
to indemnify the surety on his official bond. 


Fidelity & Casualty Co. v. Johnson 208 
N. W. 791 Wis. 
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In construing these indemnity agreements 
the Courts usually take the view that where 
there is ambiguity in the language of the in- 
strument, it will be construed against the 
surety which prepared it. An illustration of 
the view taken by Courts on the interpreta- 
tion of these indemnity agreements may be 
had from an examination of two cases involv- 
ing somewhat similar sets of facts, wherein 
the Courts adopted alternately a strict and a 
liberal construction of the agreement. 


Southern Surety Co. v. Town, 261 Fed. 
929, Tenn. 

Fidelity & Deposit Co. vs. Mahlen, 111 
So. 425 La. 


A case in which the Court placed a partic- 
ularly narrow and probably unwarranted in- 
terpretation on an indemnity agreement is 
Fidelity & Deposit Co. v. Hershey, 25 Pac. 
(2) 178 Colo. 

Some indemnity agreements contain a pro- 
vision to the effect that the vouchers and other 
proper evidence showing payment of a claim 
by the surety will be conclusive of the prin- 
cipal’s obligation to reimburse the surety in 
the absence of fraud. This clause has been 
attacked as invalid. Some Courts have up- 
held its validity. 


Illinois Surety Co. v. Maguire, 145 N. 
W. 768 Wis. 

American Bonding Co. v. Alcatraz Co. 
202 Fed. 483. 


Other Courts have refused to uphold it. 


Fidelity & Deposit Co. v. Nordmarken, 
155 N. W. 669 N. D. 

Fidelity & Deposit Co. v. Davies, 284 
Pac. 430 Kan. 


Prof. Wigmore upholds the validity of such 
a provision and criticizes the Courts which 
have refused to do so. The Kansas Court, 
however, in the case last above cited, dis- 
cussed the matter at great length and held 
that such a provision was against public policy, 
saying that the citizens of Kansas are not 
free to make their own rules of evidence. For 
further discussion see 


68 A. L. R. 321. 


In jurisdictions where the “conclusion evi- 
dence clause” is invalid, or in cases where 
the indemnity agreement does not contain 
such a clause, the rule would seem to be that 
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the vouchers and other proper evidence show- 
ing payment of a claim by the surety con- 
stitutes prima facie evidence of the principal's 
obligation to reimburse the surety. The 
Courts have applied this rule in varying de- 
grees of strictness. Some say that it is incum- 
bent on the surety, in the absence of judg- 
ment against it fixing its liability, to show 
affirmatively the facts demonstrating its 
liability. 


National Surety Co. v. Johnson, 239 Pac, 
538 Ore. 


Other Courts say that the principal may, 
where sued by the surety, introduce evidence 
to show that the surety was not liable and 
should not have paid. 


Seelbinder v. American Surety Co. 119 
So. 357 Miss. 


The Courts seem to be in accord that the 
surety need not necessarily require that the 
claim against it be reduced to judgment be- 
fore paying, in order to enable the surety to 
hold its principal. 


Seward v. National Surety Co. 165 N. 
E. 537 Ohio. 

Continental Cas. Co. v. Natl. Slovak 
Sakol, 199 N. E. 412 N. Y. 

Aetna Cas. & Sur. Co. v. Fleischman, 200 
N. E. 23 N. Y. 


A provision commonly found in indemity 
agreements is one authorizing the surety to 
adjust, settle or compromise any claim against 
it unless the principal shall request the surety 
to contest the claim, and shall deposit with 
the surety collateral satisfactory to it pend- 
ing the outcome of the suit. Such a clause 
has been upheld. 


National Surety Co. v. Portnoy, 152 N. 
E. 363. 

Carroll v. Natl. Surety Co. 24 Fed. (2) 
268 D. C. 


On the question of the surety’s right to 
employ counsel in the event of a suit on the 
bond and recover its counsel fees from the 
principal, see 


USFG Co. v. Hittle, 96 N. W. 782. 
Maryland Cas. Co. v. Ballard, 259 Pac. 
528. 


It may be well to mention in connection 
with the discussion of indemnity agreements 
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that occasionally the surety has, in addition 
to the indemnity of its principal, the indemnity 
of a third party. These third party indemnity 
agreements contain many of the clauses found 
in the agreements just discussed, and generally 
the decisions cited in connection with those 
agreements are applicable to third party agree- 
ments. The possible exception to be noted 
is that a third party indemnitor is usually in 
the position of an accommodation surety and 
to that extent ambiguities and doubts arising 
either out of the language of the instrument 
or conduct of the parties are usually resolved 
against the surety and in favor of the indem- 
nitor. Third party indemnity is notoriously 
poor security for a surety to rely upon. It 
is a prolific source of litigation, and even 
when the surety is successful in litigation, the 
result is frequently a “water haul’. 

Before passing on to other phases of the 
discussion of salvage it may be well to refer 
to several matters of importance having to 
do with cases where the principal has died or 
has gone into bankruptcy. In the first place, 
there are statutes in force in some states which 
prescribe that in the administration of the 
assets of a decedent, a claim for trust funds 
in the custody of the decedent during his life 
time shall be entitled to preferred payment. 
For example: 


Georgia Ann. Code of 1914 Sec. 4000. 
Kentucky Statutes of 1930 Sec. 3868. 
Virginia Code Sec. 5390. 


Furthermore, it has been held that where 
the principal has died the surety can assert 
its right of reimbursement against his estate, 
and if the estate has been distributed, the 
right can be asserted against the distributees, 
the principal in his indemnity agreement hav- 
ing bound himself, his heirs, executors, ad- 
ministrators and assigns. This is a matter 
of considerable importance because frequently 
a surety’s liability is not determined, and 
sometimes not discovered until long after the 
principal’s death. For an interesting discus- 
sion of this proposition see 


Zollickoffer v. Seth, 44 Md. 359. 

Colonial Trust Co. v. Fid. & Dep. Co. 
123 Atl. 187 Md. and 

National Surety Co. v. Carsters, 156 S. 
E. 337 &. C. 


In the Colonial Trust Company case the 
Court held that the distributees could be 
made to respond pro rata in accordance with 
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the amounts each received, and that only 
those who are within the jurisdiction of the 
Court, and who are solvent need be taken into 
account in computing the pro rata liability. 

In cases of bankruptcy it should be noted 
that a claim against the bankrupt estate based 
on the bankrupt’s fraud, embezzlement, mis- 
appropriation or defalcation while acting as 
an officer or in any fiduciary capacity, or one 
based on a wilful and malicious injury to the 
person or property of another, is not dis- 
chargeable. 

Under a very recent decision of the Su- 
preme Court of the United States, the giving 
of a false financial statement for the purpose 
of obtaining a surety bond is sufficient ground 
for barring a discharge. The Bankruptcy 
Act requires the denial of discharge if the 
bankrupt obtained money or property on 
credit, by making a materially false state- 
ment in writing respecting his financial con- 
dition. The Supreme Court in F. & D. Co. 
v. Arenz, 290 U.S. 66, in effect overruled prior 
federal decisions and held that a surety’s ob- 
ligation on a bond furnished for the bank- 
rupt is property and is obtained on credit 
within the meaning of the act. This decision 
is of considerable importance in connection 
with contract bonds and should go a long way 
toward discouraging a practice on the part of 
some individual contractors who have in the 
past succeeded in defrauding surety companies 
by procuring bonds through the means of 
false financial statements and then subse- 
quently starting in business anew with a clean 
slate by virtue of a discharge in bankruptcy. 

The most difficult question in connection 
with the filing of a surety’s claim in bank- 
ruptcy is that which pertains to contingent 
claims. The provisions of the present bank- 
ruptcy act do not deal adequately with this 
question, so far as sureties are concerned, and 
while a thorough discussion of the question 
would be both interesting and worth while, 
it is not possible to undertake that task within 
the limits of this paper. For a discussion 
of the question of a surety’s claim against its 
bankrupt principal, see 


Note in 60 University of Penn. Law 
Review 482. 


And for a discussion of the question of the 
provability of contingent liability see 


Note in 80 University of Penn. Law Re- 
view 124. 
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See also decisions in the cases of 


Dunbar v. Dunbar, 190 U. S. 340. 
Williams v. USFG Co. 236 U. S. 549. 
In re Darley, 19 Fed. (2) 95. 
Maynard v. Elliott, 283 U. S. 273. 


It has been held that a surety with a con- 
tigent claim may file a petition in bankruptcy. 


American Surety Co. v. Marotta, 287 U. 
S. 514. 


So much for matters pertaining to the 
surety’s rights under express or implied agree- 
ments of indemnity. We come now to a dis- 
cussion of subrogation. This right is an 
equitable right, and is subject to all the 
maxims and rules of equity. . Where equities 
are equal, or where there is an equity superior 
to that of the surety, the courts usually deny 
subrogation. Nevertheless, the right is a 
valuable one and one that is frequently re- 
sorted to. That the courts should be and are 
zealous to protect this right of subrogation in 
a proper case, has been recognized by the Su- 
preme Court of the United States. 


American Surety Co. v. Greek Catholic 
Union, 284 U. S. 563. 

Phoenix Natl. Bk. & Tr. Co. v. Aetna 
Casualty & Surety Co. 285 U. S. 209. 


In order that the right of subrogation may 
vest in the surety, the surety must have dis- 
charged a debt or obligation for which it 
was actually liable. There is no subroga- 
tion in the case of a mere volunteer. Like- 
wise, the surety must have paid the debt 
or obligation in full, or probably a better way 
to state it would be, that the creditor must be 
paid in full—that is, the creditor may be paid 
partly by the surety and partly by the prin- 
cipal, but there must be full settlement of the 
debt or obligation. The rule is sometimes 
stated that there is no partial subrogation. 


USF & G Co. v. Union Bk. & Tr. Co. 
228 Fed. 448. 

U. S. v. National Surety Co. 254 U. 
S. 73. 


In this connection the decision in Cole v. 
Myers, 160 N. W. 894, and possibly the de- 
cision in City v. Hahn, 232 N. W. 320, may 
be cited as exceptions, or at least qualifica- 
tions to the rule that there is no partial 
subrogation. Further, in this connection, at- 
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tention should be called to a decision of the 
Supreme Court of the United States in Jenk- 
ins vs. National Surety Co. 27 U. S. 258, in 
which the Court held that a surety could not 
recover from the principal under its indemnity 
agreement until the creditor had been satis- 
fied in full. In this case the surety sought 
to get around the partial subrogation rule by 
filing claim under its indemnity agreement. 
The reasoning of the Court in arriving at its 
conclusion that the surety could not do so 
is very interesting. 


In the case of bonds running to the 
United States Government, the federal statutes 
provide (Sec. 3468 of the Revised Statutes) 
that a surety having discharged the debt of 
his principal to the United States is subro- 
gated to the right of priority of payment in 
the distribution of the assets of the principal 
which is given to the United States by Sec. 
3466 of the Revised Statutes. Thus, if the 
surety on the bond of one having a contract 
with the United States is, by reason of the 
default of his principal, compelled to pay a 
loss to the United States, it is entitled to as- 
sert the same right of priority against the 
assets of the principal as the United States 
could do were there no bond. 


U.S. v. Natl. Surety Co. 254 U.S. 73. 
Bramwell v. USF & G Co. 269 U. S. 483. 


As stated above, the claim of the United 
States must be satisfied in full before the 
right of subrogation arises, and in the first 
case just cited, the Court held that a surety 
cannot share the right of priority with the 
United States. There the United States still 
had a claim against the principal after the 
surety had paid, and the Court held that the 
surety could not compete with the United 
States in asserting the priority claim. 

In a case entitled “In the Matter of the 
General Assignment for the Benefit of Credi- 
tors of Scientific Specialties Company” the 
question was raised as to whether a surety 
having discharged in full the debt which it 
guaranteed, can share with the United States 
in a priority claim, when the United States’ 
claim for priority grows out of another trans- 
action in which the surety had no interest and 
no obligation. That particular question has 
not heretofore been decided. The Appellate 
Division in New York sustained the surety’s 
right, and this decision was affirmed by the 
Court of Appeals on July 9, 1936. Whether 
the government will take the case to the Su- 
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preme Court of the United States is not yet 
known. 

It is to be noted that the priority given to 
the United States under Sec. 3466 is subject 
to some limitations, and a surety, in order to 
avail itself of the right given to it under Sec. 
3468 must show that the case comes within 
the requirements of Sec. 3466. 


U. S. vs. Oklahoma, 261 U. S. 253. 
Bramwell vs. USF & G Co. 269 U. S. 
483. 


An interesting case was decided by the Su- 
preme Court of the United States several 
months ago involving Sec. 3466. A surety 
company in order to do business in the State 
of Florida had deposited securities with the 
State. The Florida Statute provided that up- 
on the insolvency of the company the Florida 
Court would have jurisdiction to take charge 
of the securities thus deposited and to dis- 
tribute the proceeds among all the Florida 
creditors who make proof of their claims. 
The United States had several judgments 
against the company in Florida, and it claimed 
a preference over the other creditors in the 
distribution of the proceeds of the deposit. 
The State Court denied but the Supreme Court 
of the United States upheld the right of 
priority of the United States over the other 
creditors. 


U. S. v. Knott, 80 L. Ed. 887. 


In a number of the states, either by statute 
or by judicial decision, the state is entitled 
to priority in the distribution of the assets of 
an insolvent debtor. Where the right is not 
established by statute it has been upheld on 
the theory of the common law right of pre- 
ference by virtue of sovereignty and it has 
been held that a surety paying the state on 
default of its principal is subrogated to the 
same right of priority that the state enjoys. 


U.S. F. & G. Co. vs. Bramwell, 217 Pac. 
322 Ore. 


In some jurisdictions this right of priority 
is possessed not only by the state but by 
subdivisions of the state. During the years 
when bank failures were numerous this ques- 
tion of priority and of the surety’s right to 
be subrogated thereto, was of vast importance 
and was also the subject of considerable 
litigation. Some Courts have been reluctant 
to grant the right to sureties even; in states 
where the state itself enjoys it. 


INSURANCE COUNSEL JOURNAL 


Page 45 


National Surety Co. vs. Pixton, 208 Pac. 
878 Utah. 

State vs. Peoples Savings Bank, 168 Pac. 
526 N. M. 


In other states the Legislatures have un- 
dertaken to deprive the surety of the right. 


USFG Co. vs. Rathbun 199 N. W. 561 
Minn. 


Subrogation is of considerable importance 
and value in certain types of cases involving 
embezzlement or conversion of trust funds by 
employees, public officers and fiduciaries, and 
very often the surety is well repaid for the 
time and money expended in making a minute 
investigation of the manner in which a par- 
ticular defalcation was brought about. If 
third parties have benefited by, aided in, or 
contributed to the perpetration of the fraud, 
the surety on the bond of the defaulter may 
frequently, after paying its loss, recover part 
or all of it from those third parties. A dis- 
cussion of some of the more recent cases 
dealing with this phase of subrogation is worth 
while, not only as an illustration of the value 
of investigating and prosecuting such actions, 
but also as illustrating some divergence of 
view on the part of different courts as to the 
extent of the liability of third parties, and the 
character of proof needed in order to sustain 
an action. 


The case most frequently cited is that of 
Bishoff vs. Yorkville Bank, 112 N. E. 759 
(N. Y.). In that case the Court held that 
where an executor deposits in a bank, checks 
payable to the bank drawn by himself as 
executor, and uses the proceeds to pay his 
personal obligations including those to the 
bank, the bank is liable for all diversion of 
trust funds after the date the executor first 
uses such funds to pay his own obligations to 
the bank. The Court said that the payment 
of the executor’s own personal obligations to 
the bank with trust funds constituted notice 
to the bank of a breach of trust and that there- 
after the bank was put on inquiry as to all 
checks which it received from the executor, 
whether or not it profited from any of them. 
The Court’s ruling in this case goes about as 
far as any of the recent cases on the subject, 
and the case is of importance because it holds 
not only that the bank is liable to the extent 
that it receives payment out of the trust funds, 
but further holds that once having received 
a part of the trust funds in payment of its 
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own debt, it is thereafter chargeable with 
notice sufficient to make it liable for mis- 
appropriations in which it does not participate. 

The Court in Maryland Casualty Company 
vs. City National Bank, 29 Fed (2) 662, 
(Tenn.) took a somewhat different view. In 
this case one Smith was trustee of Knox 
County, and bonded by Maryland Casualty 
Company. He had an individual account in 
the defendant bank and also a trustee ac- 
count. He drew checks upon his trustee ac- 
count and deposited them in his personal 
account. At the expiration of his term of 
office he was more than $80,000 short. In- 
cluded in the shortage were the funds trans- 
fered from the trust account to his personal 
account. The bank did not know of the mis- 
appropriation unless it were charged with 
notice thereof from the transfer of funds and 
the subsequent payment of Smith’s debts 
therefrom. The surety company paid the 
county its loss and brought an action against 
the bank to recover the amount misappro- 
priated through the personal account. The 
Court said that the mere drawing of a check 
on the trust account and depositing it in the 
same bank to the personal credit of the trustee, 
is neither a conversion of the trust fund nor 
notice to the bank of the purpose to convert. 
The Court distinguished the Bischoff case on 
the facts, and reserved the question as to 
whether it considered the decision in that case 
correct. It refused to hold that the bank’s 
acceptance of the first check, in payment of 
a debt due it, constituted notice of Smith’s 
intention to misappropriate funds so as to 
make it liable, not only for what it received, 
but also for any funds thereafter transferred 
and misappropriated. It limited the recovery 
to such of the trust funds as the surety com- 
pany could trace into the bank’s hands. The 
theory of recovery in this case is not that the 
bank knowingly or wrongfully aided in the 
misappropriation but that as to the money 
traced into its hands the bank had no equity 
equal to that of the real owner of the funds. 
It will be seen that the holding in this case 
is considerably narrower than that of the 
Bischc ff case. 

In the iater cases of the Fidelity & De- 
posit Company vs. Farmers Bank, and Fidel- 
ity & Deposit Company vs. Peoples Bank, 44 
Fed. (2) 11 and 19, (Certiorari denied 75 L. 
Ed. 793) the Court followed the Bischoff case, 
holding that after the bank had accepted a 
check drawn on the trust funds in payment of 
the officer’s individual debt, it was not only 
liable for the amount so received, but also on 
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inquiry as to all subsequent withdrawals. In 
this case further, the Court answered a con- 
tention made by the bank that because the 
bond was an official bond, it protected every- 
one (including the bank) against the mis- 
conduct of the officer. On this point the 
Court said that even if the bank were a bene- 
ficiary of the bond, that would not prevent 
the surety from proceeding against it on ac- 
count of its own wrongdoing. 

In the same circuit the Court of Appeals 
in Conqueror Trust Company vs. Fidelity & 
Deposit Company, 63 Fed. (2) 833, referred 
to the Bischoff case and to the City National 
Bank case and to the fact that in the Farmers 
Bank case it had cited with approval the 
Bischoff case. It said that it was not in 
harmony with the decision in the City Na- 
tional Bank case. However, the decision in 
the Conqueror Trust Company case does not 
go as far as the decision in the Bischoff case. 
Recovery was asked for and was had in the 
Conqueror Trust Company case only for 
money which the bank itself received out of 
the trust fund. The Court there said “The 
defendant (bank) was entitled to honor 
Stone’s checks drawn to outside parties with- 
out investigation either into their purpose or 
into the state of the account as between 
Stone and the Association unless it affirma- 
tively knew that a breach of trust was being 
committed, but when it received from the 
comingled account payment of Stone’s per- 
sonal indebtedness it had warning that it 
might thereby itself be receiving the fruits 
of breach of trust and so it gained no equity 
superior to that of the Association. It had 
upon it, under the circumstances, the duty 
to investigate the account as between Stone 
and the Association. It acted at its peril in 
not so doing.” 

In Fidelity & Deposit Company vs. Okla- 
homa State Bank, 77 Fed. (2) 734 Oklahoma 
(Certiorari denied 80 L. Ed. 116), the bank 
was held liable for a participation in a breach 
of trust although it did not receive any of the 
fruits of the fraud. That case turned on the 
finding that the bank had knowledge of the 
breach of trust. 

It is probably not possible to state any 
hard and fast rule whereby a bank’s liability 
can be measured in cases of this kind. It is 
unquestionably true that a bank in dealing 
with checks drawn on trust funds is not 
bound to inquire as to the honesty or as to 
the purpose of the trustee, and this is true 
even though the trustee deposits in the bank 
a check drawn on trust funds payable to his 
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own order. The law does not require the 
bank to assume the hazards of correctly read- 
ing the purpose of the drawer. It is en- 
titled to assume that checks drawn on trust 
funds are properly drawn and for a proper 
purpose until the bank actually has notice to 
the contrary. Any other rule would make it 
difficult if not impossible for banks to do 
business. However, if may also be said that 
if a bank has actual notice of a breach of 
trust, or if without actual notice the bank 
itself actually receives trust funds in payment 
to it of the personal obligations of the fidu- 
ciary, it then is answerable to the cestui que 
trust or to a surety who is subrogated to his 
rights. What constitutes notice is a matter 
on which the Courts differ; also the Courts 
differ as to the extent of the bank’s liability. 
The cases cited serve to illustrate the point 
under discussion, and serve also as a guide 
in any extended investigation of the questions 
of law involved. See also very recent de- 
cision in Fourth Circuit Court of Appeals in 
Bank of Giles County vs. Fidelity & Deposit 
Co. decided 4-23-36. 


A case involving somewhat different facts, 
yet illustrating another angle of the same 
general principle of law is Bosworth vs. Mary- 
land Casualty Co. 74 Fed. (2) 519 (Wis.). 
In that case the surety paid a loss because of 
the default of a trustee. It then claimed 
subrogation to the rights of the beneficiaries 
and sought to recover from the bank certain 
of the assets of the trust estate. The trustee 
had been the president of the bank. The 
bank had been custodian of the assets. The 
trustee in his capacity as president of the 
bank had directed that certain of the trust 
assets in the custody of the bank be used to 
pay his personal indebtedness to the bank. 
The question was as to whether the know- 
ledge of the president of his own fraudulent 
conduct as trustee could be imputed to the 
bank. The Court held that it could and that 
the bank was liable, saying that where the 
bank insisted upon retaining the fruits of the 
adventure it must be charged with the know- 
ledge of the agent through whom the fruits 
came. 


Other cases involving somewhat different 
sets of facts but illustrating the general prin- 
ciple of law under discussion may be cited. 
In American Surety Company vs. State Trust 
& Savings Bank, 254 N. W. 338, (Iowa), the 
administrator of one estate paid out of the 
funds of that estate, to himself as admini- 
Strator of another estate, a part of the assets 
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of the first estate. Later he resigned and the 
surety on his bond was compelled to make 
good the shortage in his accounts. It then 
sought to recover from the second estate what 
it had received from the first estate, and the 
Court permitted recovery. In this case the 
Court said that a paid surety is entitled to 
the benefits of the doctrine of subrogation to 
the same extent as a gratuitous surety. 

In Fidelity & Casualty Co. v. State, 184 N. 
E. 916 (Ind.), the trustee used a bond be- 
longing to the estate as collateral for a per- 
sonal loan and the surety on the trustee’s 
bond, after paying its loss, recovered the bond 
from the bank. 

A rather unusual extension of the principle 
of law is found in the case of Straus vs. 
USF & G Company, 63 Fed. (2) 174 (S.C.). 
There the Court held that where a bank it- 
self acts as fiduciary and mingles trust funds 
with its own, it is responsible for any result- 
ing loss and the surety on its bond, having 
made good the loss, could recover from the 
directors of the bank who knowingly partic- 
ipated and aided in the violation of duty by 
the trustee bank. 

Brief mention should be made of another 
type of case in which a surety may at times 
effect recovery through the tracing of trust 
funds. In this class of cases the trust arises 
by operation of law. If a public officer de- 
posits public funds in a bank, and if the de- 
posit is contrary to law, or not in accordance 
with the law, and further if the money is lost 
through the failure of the bank, the surety 
on the bond of the public officer, having dis- 
charged its liability, may proceed against the 
bank on the theory that the bank partic- 
ipated in a violation of the law, and thereby 
rendered itself a trustee ex maleficio; in other 
words, to the extent that the deposit was a 
violation of the law, the relationship between 
the bank and its depositor was not that of 
debtor and creditor, but that of trustee and 
cestui que trust. Some cases hold that the 
surety may on showing the facts, recover the 
entire amount of the illegal deposit from any 
assets in the hands of the réceiver or other 
liquidating officer of the bank. Other cases 
hold that recovery can be had only to the 
extent that the proceeds of the illegal deposit 
can be traced into the assets in the hands of 
the officer in charge of the bank. 


Pinal County v. Hammons, 243 Pac. 919 
(Ariz. ) 

Yellowstone County v. First Tr. & Svgs. 
Bk. 128 Pac. 596 (Mont.) 
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American Surety Co. v. Johnson, 24 Fed. 
(2) 768. 
Fiman v. State, 29 Fed. (2) 776. 


In Salmon vs. State of Alabama, 81 Fed. 
(2) 845, funds in the custody of a Probate 
Judge had been deposited in a bank. The 
U. S. Fidelity & Guaranty Company was 
surety on the bank’s bond to protect the de- 
posit. Part of the funds belonged to the 
state, part to the county, part to other pol- 
itical subdivisions of the state, and part to 
individuals. The bank failed. The U. S. 
Fidelity & Guaranty Company paid its lia- 
bility, whereupon the proceeds of the payment 
were distributed to the parties entitled. The 
U. S. Fidelity & Guaranty Company then 
brought an action against the receiver of the 
bank to enforce a lien on the assets in the 
hands of the receiver. The Court found that 
the deposit was illegal; that the bank was a 
trustee ex maleficio; and that the funds had 
been traced into assets in the hands of the 
receiver. The receiver contended that the 


U. S. Fidelity & Guaranty Company was 
subrogated to the rights of the Probate Judge, 
and that as he, the bank, and the surety were 
all parties to a wrongful act, the surety was 


not in Court with clean hands. The Court 
held, however, that the Probate Judge was 
not the owner of the funds; that the bond 
was intended to protect the true owners, and 
that the surety was subrogated to their rights, 
and was not chargeable with any wrongdoing. 
Hence, it permitted recovery. 


What has been said should be sufficient to 
emphasize the importance of a thorough in- 
vestigation of claims on fidelity and fiduciary 
bonds, and to indicate the nature of the in- 
vestigation that should be made if the surety 
is to avail itself of this valuable right of 
subrogation. Consideration should now be 
given to certain classes of cases which offer 
opportunities for salvage through action 
against third parties, but wherein subrogation 
is either not available or is not the best means 
of procedure. Typical of this type of case 
are the cases in which an employee resorts 
to forgery in order to defraud his employer. 
It very often happens in such cases that the 
employer has a right of action against the 
bank which pays the forged check or checks. 
What is the position of the surety in such 
cases after reimbursing the employer for a 
loss occasioned by his employee’s dishonesty? 
Here again no hard and fast rule can be an- 
nounced, but it is proper to say that it is 
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better and safer for the surety to take an 
assignment of the employer’s claim against 
the bank rather than to rely upon subrogation. 
A review of several decisions will illustrate 
the point. 

First of all it may be said that cases are 
not lacking in which the surety did success- 
fully rely on subrogation. National Surety 
Co. vs. National City Bank, 172 N. Y. S. 413. 
However, in other and later cases this right 
has been challenged and often denied. See 
for instance: Louisville Trust Co. v. Royal 
Indemnity Co. 20S. W. (2) 71 (KY). There 
the Court said that the rule which makes a 
bank liable to the depositor for paying forged 
checks is a harsh one and that it was not in- 
clined to go further and hold that the equities 
of a surety which has been paid to bear a loss 
are superior to those of the bank which 
receives no benefit from the transaction. 
Subrogation was denied and the Court further 
said that an assignment taken several weeks 
after the payment by the surety added noth- 
ing to the surety’s right of action against the 
bank. 

In Washington Mechanics Svg. Bk. vs. 
District Title Insurance Company, 65 Fed. 
(2) 827 (D. C.) the court again said in a 
similar case that the surety has no superior 
equity over that of the bank; that the 
equities are equal; and that the surety, hav- 
ing failed to show a greater equity, was not 
entitled to recover against the bank. 

In National Surety Company vs. Bankers 
Trust Company, 228 N. W. 635 (Towa), the 
surety conceded that its subrogation equities 
did not extend beyond the right to sue the 
defaulting employee. It claimed a right of 
action against the bank by virtue of an as- 
signment from the obligee in the bond. The 
bank claimed that payment by the surety com- 
pany extinguished any right of action against 
it—in effect that there was nothing to as- 
sign. The Court rejected this theory and sus- 
tained the cause of action. 

The case of Grubnau vs. Centennial Na- 
tional Bank, 124 Atl. 142 (Pa.), was one in 
which the surety proceeded by way of assign- 
ment. In the course of its opinion the Court 
said “nor is it a case of subrogation wherein 
the equities of the bank may be said to ex- 
ceed those of the insurer. Any person could 
have purchased the depositor’s right against 
the bank and there was no reason why the 
insurance company should not do so.” 

For other cases in which the surety relied 
upon an assignment rather than upon subro- 
gation, see 
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National Surety Co. vs. Pres. & Direc- 
tors of Manhattan Co. 169 N. E. 373 
(N. Y.) 

American Surety Co. vs. Empire Trust 
Co. 186 N. E. 436 (N. Y.) 


In the case of New Amsterdam Casualty 
Co. vs. Albia State Bank, 239 N. W. 4 and 
242 N. W. 538 (Iowa) the surety’s right to 
proceed against the bank was challenged on 
a different ground. The surety was proceed- 
ing by way of assignment. The defendant 
bank attempted to show that whereas negli- 
gence of public officers would not be a de- 
fense to the bank in a suit by a public body, it 
would be a defense when claim is made by 
the surety under an assignment. The Court 
rejected this theory saying that to hold other- 
wise would be to hold that the state was pow- 
erless to assign a cause of action which was 
admittedly good in itself merely because an 
agent of the state has been accused of negli- 
gence in the transaction from which the right 
arose. 

These decisions are sufficient to raise a 
serious question as to whether a surety should 
in this type of case attempt to proceed by way 
of subrogation. A surety is on much firmer 
ground if it takes an assignment of the claim, 
and brings suit against the bank by virtue 
of the assignment. 

This paper would not be complete without 
some mention of salvage activities in connec- 
tion with lost, stolen, forged, and altered se- 
curities. Reference has heretofore been made 
to the broad coverage afforded by bankers 
and brokers blanket bonds in connection with 
the handling of securities, and the newspapers 
frequently tell the story of large losses sus- 
tained by bankers and brokers. Very seldom 
do the papers make any mention of the part 
the surety companies play in such losses. 
Usually there is no difficulty about determin- 
ing the surety’s liability, and the insured’s loss 
is paid promptly. The larger task begins 
after the surety has paid its loss. Contrary 
to what may be supposed substantial recov- 
eries are made in cases of this kind. In one 
case where the loss was more than a million 
dollars worth of securities, the surety com- 
panies involved have been engaged for a period 
of more than a year in handling the details 
incident to the filing of indemnity bonds, and 
the procuring of duplicates of the securities 
stolen. In the end it is expected that the 
ultimate loss will be reduced to a very small 


part of what the sureties paid in the first in- 
Stance. 
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Many complicated questions of law arise 
in connection with losses of this kind, and the 
surety is frequently called upon to defend its 
title to securities which have been recovered 
or duplicated or to prosecute actions for the 
recovery or possession of securities in the 
hands of others whose title is believed to be 
defective. In such cases, not only is prompt 
legal action necessary but the surety must 
be well informed on the law, stock exchange 
rules, and the customs incident to trading in 
securities. 


It would not be possible within the limits 
of this paper to discuss all of the questions of 
law involved; to do so would be equivalent 
to the writing of a restatement of the law on 
negotiable instruments and stock transfers. 
Reference will be made, however, to several 
recent cases which are of considerable interest. 


Fidelity & Deposit Co. vs. Andrews, 221 
N. W. 114 (Mich.) 

Gruntel vs. National Surety Co. 173 N. 
E. 682 (N. Y.) 

U. S. Fidelity & Guaranty Co. vs. New- 
berger, 188 N. E. 141 (N. Y.) 

Graham vs. White Phillips Co. 80 L. Ed. 
62. 


Many other interesting questions of law 
which arise in connection with the pursuit of 
salvage could be discussed if time permitted. 
Much could be said of the problems growing 
out of construction bonds. In fact, this lat- 
ter subject is so broad that it could not be 
adequately discussed except in a separate 
paper. 

It should be apparent that the claim and 
legal departments of surety companies do not 
spend their entire time in contesting claims 
and devising defenses to law suits. Much 
time is devoted to the prosecution of claims 
and suits against others. The business of 
corporate suretyship is still young. In the 
early days when the surety companies were 
traversing an entirely new field there was 
much legislation and much litigation designed 
to define and clarify the obligations assumed 
in contracts of suretyship. In many import- 
ant respects the law has now been settled, 
and the necessity for that type of litigation 
grows less. Because, however, the business 
of corporate suretyship is still comparatively 
new, there are many fields yet to be exploited 
and the matters discussed herein suggest some 
of the possibilities. 
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Subrogation Problems 


By Oscar J. Brown, 
Syracuse, N.Y. 


O SPEAK of subrogation in the office of 

a firm having a large amount of insur- 

ance work is ordinarily to suggest a collec- 
tion to be handled by one of the clerks. 

My speaking on the subject this morning 
has nothing to do with that phase of it at all. 
I do not expect to give any learned discourse 
but mean to call attention to a clause in our 
contract to which I think not enough atten- 
tion has been paid and to speak of it from the 
liability angle. 

A fault of lawyers is too much introspective 
thinking. Probably the most of us in think- 
ing of subrogation think of it as a contractual 
right granted our clients, the companies, by 
contract only. I think the fact that subroga- 
tion as a principle of law existed long before 
insurance and that courts held that insurance 
companies were entitled to it in some instances 
at common law long before anything appeared 
in policies about it’ is often lost sight of and 
even forgotten in our strict analysis of policy 
provisions. 

The clause providing for subrogation even 
in fire policies is comparatively modern and 
did not come in general use then until after 
1890. As to liability policies it is still newer 
and for that reason has not been the subject 
of as much judicial interpretation and, I feel, 
not as much legal thought. 

T have always felt that my own legal ex- 
perience was greatly broadened and certainly 
my delight in my work was heightened by -the 
association with me asa client during a period 
of years of an active and aggressive engineer. 
For him it was not enough that a lawyer 
should say that this must be done and this 
must not because precedent so prescribed. In 
addition, a logical reason why such precedent 
should stand unchanged even though busi- 
ness conditions had greatly changed since the 
precedent was established had to be shown. 

It was his insistent demand that his lawyer 


‘Maine Ins. Co. vs. St. Louise Iron Wk. 41 F. 643. 

Lumbermens Mut. Ins. Co. vs. So. Ry. Co., 179 
N. C. 255, 102 S. E. 47. 

Home Ins. Co. vs. Western Transportation Co., 33 
How. Prec. (N. Y.) 102. 

Leavitt vs. Can. Pac. Ry. Co., 90 Me. 153, 37 
East 886. 


should find new and improved legal instru- 
ments to serve him as he constantly tried to 
find improved methods for generating, dis- 
tributing, and selling his power that brought 
out for his financing a form of corporate mort- 
gage containing unused but thoroughly sound 
legal principles,—a form which soon became 
a model with the Public Service Commission 
of the State of New York for similar organ- 
izations. 


It was his stimulating habit of thought 
that led the speaker even after the association 
had ceased to face legal problems with what 
might be called that quirk of mind, to find 
not only the precedent, but also to find what, 
if anything, had been omitted in its applica- 
tion and to what new use the precedent could 
be put. 

Such thinking led to that excursion into the 
ramifications of this same subrogation clause 
that revealed itself in the much discussed de- 
cision in American Lumbermens Mut. Cas. 
Co. vs. Trask (260 N. Y. S. 789: 143 Misc. 
727; 266 N. Y. S. 1; 238 App. Div. 668; 
191 N. E. 557 and 264 N. Y. 545). 

Though that decision at first raised a storm 
of questioning and doubt, as soon as lawyers 
took their eyes off from the insurance con- 
tract and viewed the broader principles of 
law involved, the sound rock of equitable 
principle on which it stood revealed itself, 
and it now stands unquestioned as a state- 
ment of common law rights, accruing to in- 
surance companies as well as other subrogees. 


What other problems does the subrogation 
clause present? Or rather, are there other 
problems that we, as lawyers, have to handle 
that the proper application of this clause and 
the equitable principles behind can help us 
solve? 


Claim consciousness on the part of the 
public is constantly bringing new problems 
which finally find their way into counsel's 
hand. 

Family claims, father against child, brother 
against sister and the like, some collusive and 
some not, occur constantly to perplex or as 
a writer in the recent issue of our journal puts 
it “drive insurance lawyers crazy”. 
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Is or can be the undoubted right of the 
carriers to subrogation, either at equity, or by 
contract, or as it is in some states by statute 
a help in solving any of these problems? In 
reading reported decisions, one would think 
to the contrary because apparently the right 
is never called to the attention of the Court 
by counsel in briefs or is it ever mentioned 
in any opinion. 

The clause in the standard policy reads,— 
“In the event of any payment under this 
policy the company shall be subrogated to all 
insured’s rights of recovery therefor, and the 
insured shall execute all papers required and 
shall do everything that may be necessary to 
secure such rights.” 


It seems to me if that means anything, it 
means that every right the insured has to re- 
cover of any person because of an event in- 
sured against belongs to the carrier. 

Does it apply in this case—one of two 
adult children negligently kills the parent in 
an automobile accident. Without collusion 
the other child brings the statutory action for 
damages for the next of kin, of which the 
other child, the tort feasor and your record 
client is one. Recovery is sure and legally 
so, based on the damages suffered by the in- 
sured as well as the other child. 

Does your real client, the company, have 
to pay the full judgment or as the successor 
to the rights of its assured, can it fulfill its 
full obligation to him, and still retain his share 
of the recovery? 


So far as I have learned, no court has ever 
been called upon to answer that question. 

And what as to the cases which are now 
before us in which the insured is claiming 
against his own driver, the Johnson case in 
New York (Johnson vs. Employers Liability 
Assurance Corporation, 285 N. Y. S. 574, 
158 Misc. 758), the Bachman case in Cali- 
fornia (Bachman vs. Independence Indemnity 
Company, 297 P. 119, reversed in 6 P. 2nd. 
943) and the Cain case in Connecticut (Cain 
vs. American Policyholders Ins. Co., 183 Atl. 
403) ? 

If the companies’ right to subrogation means 
that the carrier succeeds to every right that 
the insured would have to recover against any 
person if the insurance did not exist, isn’t 
that principle the general answer to such 
claims. I say general answer because in one 
of the cases mentioned, the Bachman case in 
California, it probably would not fit. In that 
case, the insured was killed and the right of 
action against the insured’s driver was by the 
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legal representative of the next of kin. There 
a distinction necessarily arises as there is no 
identity of person between the deceased in- 
sured and the living next of kin. 

It would seem to me that in any case where 
the assured is the direct beneficiary of the at- 
tempt to mulct the carrier that the principle 
of law referred to would be a complete an- 
swer to the claim. 

It is noteworthy that in those decisions 
that have held that such a recovery could be 
had in New Hampshire (Howe vs. Howe, et 
al., 179 Atlantic 36), Colorado (Union Au- 
tomobile Ins. Co. vs. Samuelson, 207 Pacific 
1113), and Wisconsin (Archer vs. General 
Cas. Co. of Wisconsin, 261 N. W. 9), none of 
them in any way refer to the carrier’s right 
to be subrogated to all the rights of the in- 
sured. 

Without an opportunity to examine the 
whole record, a positive statement cannot be 
made but it would appear that if such an ar- 
gument had been made and vigorously in- 
sisted on, some record disposition would have 
been made of it by the courts writing these 
opinions. 

Indeed, in one case, at least it was appar- 
ently never thought of for the Archer case in 
Wisconsin states in the opinion that it was 
conceded by counsel that if one of two as- 
sureds had actually paid the judgment recov- 
ered against the other, he would have been 
entitled to reimbursement from the carrier 


Apparently, in those jurisdictions where 
recovery has been denied, such a ground for 
denial has not been urged. In Massachusetts, 
the MacBey case (MacBey vs. Hartford 
Acc. & Ind. Co., 197 N. E. 56) where recov- 
ery by the insured against his carrier after 
judgment against his driver was denied, no 
mention of the carrier’s right by subrogation 
is made. 

In Connecticut, the leading case (Cain vs. 
American Policyholders Ins. Co., 183 Atlan- 
tic 403) denies the insured right to recover 
but a strong dissenting opinion by the Chief 
Justice agreeing with the majority of the 
Court only because the policy was a Mas- 
sachusetts one already interpreted by the 
Massachusetts Court’ contains this state- 
ment: 


“If the provisions of the policy be read 
* * * there will be found nothing in them 
which does not fully accord with the con- 


"Mac Bey vs Hartford Acc. & Ind. Co., 197 N. 
E. 516. 
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clusion that one operating the car with the 
consent or permission specified in the 
policy is entitled to indemnity against lia- 
bility within its coverage for damages 
suffered by the named insured. If that 
is so, the named insured would be entitled 
to maintain his action against the insurer 
to enforce a judgment secured against the 
operator of the car.” 


Certainly had the attention of the Court 
been called to the subrogation provisions of 
the policy, such a statement without some 
qualification could not be made. 


In New York, the question does not seem 
to have had the Court’s attention in a similar 
case. It is true that the opinion in the John- 
son case (Johnson vs. Employers Liability 
Assur. Corp., 158 Misc. 758, 285 N.Y.S. 574): 


“Tt is impossible to harmonize a con- 
trary view (that is a view that the assured 
could recover) with plaintiff’s affirmative 
obligations under the contract * * * * and 
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hopeless confusion attends such a view 
when adherence is called to the subrogation 
provisions of the policy.” 


My familiarity with that case leads me to 
say that attention to the clause was not called 
to the Court’s attention by counsel but was 
there because of an informal discussion be- 
tween the judge and the speaker while their 
case was under consideration. 

The fact that so many able counsel have 
failed to urge subrogation as a defense in 
such cases of cause gives pause to an indi- 
vidual assertion. 

I am told that the greatest single force in 
the success of one great pioneering industry 
has been its shop meetings in which every- 
one, whether specially trained or not, has been 
encouraged to give shop talks in which noth- 
ing whatever proposed was summarily re- 
jected but allowed in view as a sort of trial 
balloon. There is such a shop talk and this 
theory such a trial balloon. 

Does its omission from argument of able 
counsel to date mark it as poor or is it good? 


Securing And Retaining Insurance Company Representation 


By Hucu D. Comes, 
Baltimore, Maryland 


HE easiest thing about any address is 
selecting the title. I realized this when 
subsequent to this selection it was necessary 
to make good on the context. I assure you 
that it was not my intention to convey the 
impression that I possess some magic “open 
sesame” to insurance company representation. 
I am glad if my topic has attracted your at- 
tention, and I hope in the course of my brief 
discussion to arouse you gentlemen of the in- 
surance Bar to action for the better protection 
of casualty insurance law practice. 

The casualty and surety business has grown 
in a comparatively short time from small be- 
ginnings until today it is a billion dollar in- 
dustry. That sum represents the approx- 
imate amount of annual premiums received by 
the casualty and surety companies. Out of 
these receipts, I estimate that between thirty 
and forty millions of dollars are paid annually 
to attorneys for representation and the de- 
fense of cases. 

In this day when encroachments on the 
practice of attorneys are found on all sides; 


when cash fees are becoming scarcer in some 
places at least, than the proverbial ‘“Hen’s 
teeth,” it requires no argument to prove that 
insurance company business is well worth 
having, and should be well worth defending 
against all forms of unjustifiable assault. 
Attorneys are generally selected by insur- 
ance companies because of their reputation 
for securing successful results. The insur- 
ance company executive, seeking an attorney, 
will inquire of his friends in similar positions 
with other companies for the name of a good 
lawyer to handle negligence or surety cases. 
This method of selection is ideal for the 
well-established practitioner or firm. How- 
ever, the youngster on the outside, possessed 
of ability and a future capacity to make good, 
must find some way to make his capabilities 
known to the insurance companies. There 
are a number of ways in which this result 
may be attained. Friendship or acquaintance 
with someone in the company’s organization 
is often a stepping-stone to profitable em- 
ployment. The offer to collect on difficult 
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salvage cases will sometimes give a youngster 
of ability his opportunity. 

Again, an attorney may place his personal 
insurance with a company and refer other in- 
surance to it, and in this fashion bring him- 
self to the company’s favorable attention. 

Recourse is often had to law lists, which 
are national in character and of recognized 
standing, by the claim executive in search of 
an attorney at a point where he has no regular 
representation. It frequently happens that 
an introduction through the medium of a law 
list leads to a continued and valuable connec- 
tion for the attorney. 

There are some people today who will tell 
us that it is unethical for a lawyer to appear 
to seek business in this fashion. I do not 
agree with these proponents of the principles 
of “horse and buggy days.” 

Of course, it is unethical for an attorney 
to approach the bedside of an injured man 
and solicit the right to represent him. 

Of course, it is unethical and undignified 
for an attorney to climb the stairs of tene- 
ment houses soliciting business. 

But there is a distinction between that sort 
of solicitation and the ethical advertisement 
by an attorney of the fact that he is out to 
make a living practicing law, and is perfectly 
capable of taking care of certain kinds of 
litigation. 

In the “horse and buggy days” when some 
of the fellows who now write the rules for the 
youngsters were admitted to the Bar, every- 
body in town knew that they were lawyers, 
and bright young fellows. 

Today, in our crowded cities, the young 
attorney scrapes together $10.00 for the rent 
of an office on the 47th floor of a sky-scraper, 
and if he has no means of advertising his 
capabilities, he very soon ceases to have the 
resources necessary to pay the rent, and is 
left the choice of becoming an ambulance 
chaser or abandoning the practice of the law. 

Well-established law firms are in a position 
to engage legitimately in a dignified form of 
advertising. They have their golf-playing 
members; those who engage in politics; the 
bright members who act as toast-masters, and 
the dignified gentlemen who attend public 
gatherings and are pointed out as “Mr. So 
and So, of the firm of So and So and So and 
So, the big lawyers.” 

These methods are not available to the 
youngster starting out in practice, and I be- 
lieve, therefore, that he should be permitted, 
without criticism, to make his ability known. 

When I was admitted to the Bar in New 
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York City, 20 years ago, I asked my sponsor 
what I had to do to get legal business. His 
advice was: “First, tell everybody you meet 
that you are a lawyer. Second, tell them 
that you are a damn good lawyer; and third, 
tell them that you do not charge much.” 

Having obtained insurance company rep- 
resentation in one way or another, the next 
thing to do is to keep it. 

I presume that you men as members of 
this Association are among the lucky fellows 
on the inside but you are interested in this 
phase of the question; not that there is such 
a thing as competition among lawyers, and 
not that one lawyer would by any chance 
take away any part of the practice now con- 
trolled by brother lawyer. Of course, there 
is the possibility that some lawyers may be 
found so lacking in the understanding of the 
canons of ethics as to suggest to an insurance 
company representative that if by any chance 
he is not wholly satisfied with the representa- 
tion of his company in a certain city, they 
will be very glad to hear from him. “Not 
that the firm of Whosis & Whatsis are not 
good lawyers; but, of course, Mr. Whosis is 
getting old, and ever since Mr. Whatsis made 
a million dollars representing insurance com- 
panies he has given less attention to his 
practice; and while the young clerks who now 
do the work are all right, still, they have not 
quite the experience necessary to take care 
of important matters.” 

The situation confronting a lawyer today 
is no different from that which confronts any 
man in any business. Canons of ethics, or 
no canons of ethics, competition is of the 
keenest, and only the fittest survive. 

There are various ways to get any kind of 
legal business, but there are more ways to 
lose it. However, the lawyer who has—using 
the vernacular—‘“‘what it takes,” is in no 
danger of losing out. Topnotchers are just 
as scarce today in the law as they are in any 
other line of human endeavor. 

There is one quality which marks the real 
lawyer, and distinguishes him from the man 
who would have been a carpenter or an elec- 
trician but for the fact that he had the price 
of law school tuition. That quality is dif- 
ficult to define, but it may be called “creative 
ability.” It is that quality which marks the 
distinction between a Michael Angelo and a 
stonecutter; between a Babe Ruth and a 
sand-lot baseball player; between a Fritz 
Kreisler and a fiddle-player in a moving- 
picture orchestra. Without this quality the 
lawyer may have all the outward appearance 
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and mannerisms of a Charles Evans Hughes; 
but he is “as sounding brass and tinkling 
cymbals” so far as the production of results 
is concerned. Given that quality, all other 
things become of minor importance. 

The next qualification which I consider 
essential if a lawyer is to retain insurance 
company practice is the ability and the 
patience to prepare cases carefully. I think 
it was Michael Angelo who said: “Trifles 
make perfection, and perfection is no trifle.” 
I have known attorneys who were not strik- 
ing in appearance, not possessed of great 
forensic ability, yet who almost invariably 
prevailed where their cause was just because 
of the painstaking care with which they pre- 
pared their cases. 

Again, insurance companies today do not 
like their cases “over-lawed.” The attorney 
who procrastinates with a case which should 
be immediately settled; who carries a case 
along until the time of trial at substantial 
expense and then recommends settlement; or 
who takes to trial with disastrous results 
cases which should have been settled, will 
most assuredly find himself missing from the 
ranks of insurance company attorneys sooner 
or later. 

I have known attorneys to lose out with 
insurance companies because of the amount 
of their bills, and their unwillingness to com- 
promise. I do not believe that this occurs so 
frequently today. I think that most attor- 
neys appreciate that mutual agreement as to 
the value of services rendered is essential for 
harmonious and continued relationships. On 
the other hand, the laborer is worthy of his 
hire, and an attorney should have no hesitancy 
in presenting all reasonable arguments in de- 
fense of a proper bill. The insurance com- 
pany represenative who habitually “chisels” 
attorneys’ or doctors’ bills is following a 
most short-sighted policy. 

The aggregate of fees paid to insurance 
company attorneys has been very much re- 
duced and is in process of further reduction. 
The attitude of courts, jurors and legislators, 
and the practices of ambulance chasing at- 
torneys, have forced casualty insurance com- 
panies to settle a great many cases which 
would be placed in the hands of attorneys for 
defense if a just result could be obtained with 
any degree of certainty. 

If this profitable tributary of insurance 
company representation is to continue flow- 
ing to attorneys they must become more ac- 
tively aggressive in protecting the source— 
the casualty insurance companies and their 
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policyholders, who pay the premiums. 

Insurance companies have for years been 
the subject of unjustified assaults. The tax 
collector gets them for more than their share 
—my company alone pays out almost a mil- 
lion dollars a year in taxes. The politicans 
and law-makers annually take their crack at 
them in the form of thousands of legislative 
bills prejudicial to insurance interests. Courts 
in certain localities seem to consider them fair 
prey. The plaintiff in many states is per- 
mitted to show either directly or indirectly 
that the defendant carries insurance. Too 
often, judges, made aware of the fact that an 
insurance company is involved in a case, at- 
tempt to force settlements in unreasonable 
amounts or direct charges which produce un- 
fair or excessive verdicts. Our juries have 
been packed with the unemployed, frequently 
to the exclusion of employed men and women. 
By reason of their unfortunate financial con- 
dition this class has been too often swayed 
by sympathy which has worked injustice to 
corporate defendants or insurance companies. 

And, last, but by no means least, those para- 
sites of our honorable profession, the am- 
bulance chasing lawyers, with their fake 
claimants or those with wilfully exaggerated 
injuries, have taken a disastrous toll from 
casualty insurance companies. 

In the year 1929, in one department in 
New York City alone, 44,000 retainers in per- 
sonal injury cases were filed in 10 months. 
This figure mounted steadily, until in 1935 
no less than 99,800 retainers were filed. 
There were 20 attorneys at law in that same 
department who each filed more than 1000 
of these contingent retainer agreements in 
1935. One attorney filed more than 2000, 
and another attorney filed more than 3000. 

To tolerate the continuance of these prac- 
tices is an indictment of our Bar Association 
in the mind of the general public, and a black 
mark against the integrity of the law pro- 
fession. These conditions are menacing to 
you men who represent the casualty insurance 
companies, for they are an attack on the very 
foundation of your livelihood. 

Insurance companies are working hard to 
enlighten the general public to the fact that 
every dollar mulcted from insurers comes 
eventually from the pocket of the insureds. 
They are spending hundreds of thousands of 
dollars through their National Bureau to help 
you eliminate the crooked attorneys from 
your ranks. 

Perhaps the law profession is in need of an 
Oxford Movement. When a member of the 
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profession can make the assertion for public 
consumption without contradiction, that there 
is no justice obtainable in our courts today 
by either side, then some kind of a correc- 
tive movement is needed. Too often today 
the trial of a case resembles a musical comedy 
or stage farce, with trained professional wit- 
nesses acting their parts. When one attorney 
can boast that more than 125 persons accused 
of murder have escaped the electric chair 
through his efforts; when public defenders 
must be furnished because of the reluctance 
of competent attorneys to represent poor per- 
sons without charge; when arbitration bureaus 
and laymen come into public favor because 
of the claim of excessive expense involved in 
retaining lawyers for the settlement of dis- 
putes, a movement of some kind is needed for 
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the improvement of our honorable profession. 

There has been no change for the worse 
in the law itself; justice is the same yester- 
day, today, and forever. The profession as 
a whole is filled with capable and honorable 
men; but these men must come to realize that 
they are, indeed, their brothers’ keepers, and 
that they must cure the faults of the minority 
of the profession; or failing in this, that they 
must purge the profession of those parasites 
who have no part in and should not belong 
to their honorable body. As lawyers we must 
insist on strict adherence to the fundamental 
principles of truth, justice, and rectitude. We 
must strive to strengthen the fibre of our 
weaker brethren by our guidance and help, in 
order that the honor of our ancient profession 
may not be impaired. 


The Power of the Supreme Court from the Viewpoint 
of the Layman 


By Joun Goprrey SAXE, 
President, New York State Bar Association, 
New York City 


T IS an honor to have been invited to ad- 

dress you. 

Recognizing the importance of the Interna- 
tional Association of Insurance Counsel and 
the interest of its members in the vital pro- 
blems of the day, I am conscious of the priv- 
ilege you are affording to me. 

You have been specially chosen for profes- 
sional service, as counselors at law, by In- 
stitutions which sell insurance against loss of 
life or limb, and against loss by conflagration. 

It is, therefore, appropriate that I should 
have accepted as my subject the greatest of 
all policies of insurance, which, itself, was 
achieved by voluntary sacrifice of life and 
limb; indeed, by Revolution. 

My subject is the Constitution of the 
United States, with special reference to the 
power and duty of the United States Supreme 
Court. It is a policy of insurance written by 
the people of a new Federation to insure to 
themselves, and to their Posterity, Life, 
Liberty and the Pursuit of Happiness. 

The opening words of the Constitution are 
explicit with the purposes of the entire in- 
strument: 


“We, the People of the United States, in 
order to form a more perfect Union, estab- 
lish Justice, insure domestic Tranquility, 


provide for the common defense, promote 
the general Welfare and secure the Bless- 
ings of Liberty to ourselves and our Poster- 
ity, do ordain and establish this Constitu- 
tion for the United States of America.” 


Government is necessary. To establish and 
maintain Government, we, the People, volun- 
tarily sacrificed many of our individual rights 
to Government; but we jealously retained, 
and throughout all generations, must guard 
and defend the Blessings of Liberty. 

What does that mean? 

Throughout all discussions of Government, 
in all Countries of the World, we find two dif- 
ferent concepts of Government. 

They have never been reconciled, and are 
irreconcilable. 

Nicholas Murray Butler refers to them as 
“Liberty” and “Compulsion.” 

Liberty is the English system, under which 
the People, while ceding power to Central 
Government, retain and uphold their Liberty. 

Compulsion is the Roman system under 
which Government is supreme, and benignly 
legislates for the People such of the Blessings 
of Liberty as it may see fit to bestow upon 
them. 

It is a startling fact that Liberty is now 
confined to the Scandinavian Countries, Hol- 
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land, Switzerland, France, the British Empire 
and the United States—that is to say, as 
President Butler points out, to a few nations 
lying to the west of the Rhine. 

Compulsion has established itself in well 
nigh every other Land. 

It may take the moderate form of Socialism, 
or the more positive form of Fascism, Naziism 
or Communism. 

The late Frank I. Cobb, while Editor of 
the New York World, in an editorial entitled 
“Democracy or Despotism”, dated November 
2, 1912, on the eve of the Presidential election 
of that year, declared: 


“The best modern example of Govern- 
ment under Roman Law is Prussia. The 
best modern example of government under 
English Law is the United States. These 
two conflicting systems cannot be perman- 
ently reconciled. 

In the name of ‘social justice’, it is now 
proposed (—that was 1912, even before the 
World War—) it is now proposed—to erect 
a replica of Prussian Institutions upon 
American Soil. 

Under that form of government all the 
activities of the citizen are regulated by 
an all-wise and all-powerful bureaucracy. 

At every step of his life, a highly cen- 
tralized Government tells him what he may 
do, what he must do and what he must 
not do. 

In return for docile obedience, there are 
certain compensations such as State insur- 
ance and old age pensions, which are in- 
tended to reconcile the toiler to his lot. 

It is not for him to have ambition be- 
yond the ambition to do whatever the Gov- 
ernment deems for the best interests of the 
State.” 


Even in America, the idea of Compulsion 
for several decades has had many advocates, 
and they may be found in both of the major 
political parties. 

In most cases, they are as patriotic and 
honest in purpose as those who advocate 
Liberty. 

In many cases, it is curious to note, they 
claim to be just as loyal Constitutionalists as 
those who understand that Liberty under the 
Constitution is irreconcilable with Compulsion. 

The existence, in this Land of Liberty, of 
these two irreconcilable views is because of 
fundamental ignorance of our Constitution, 
our Supreme Court, and the limitations upon 
the powers which our Forefathers surrendered 
to Government in our Constitution. 
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As lawyers, you are thoroughly familiar 
with these questions. 

My purpose is to discuss them with you, in 
simple words, in order to ascertain if you and 
I can make them luminously clear to the lay 
man and lay woman. 

These questions deeply concern the body 
politic—but they are not political in the or- 
dinary sense of that word. 

I need not assure you that I would not 
take advantage of the signal honor you have 
conferred upon me to talk politics. 

The issue is the eternal conflict between 
aggressive Government and the Liberty-lov- 
ing citizen; not between parties or candidates 
of parties. 

The subject which I have accepted for dis- 
cussion is Liberty not Compulsion. Democ- 
racy not Despotism. 

The English idea of Government is best ex- 
emplified by the Constitutional Government 
of the United States. 

We Americans look to the Supreme Court 
of the United States as the corner stone of 
American Liberty. 

Why is this? 

What is it that the Supreme Court does? 

In answering these questions, I have in 
mind an unusually fine article by Garrett 
Garrett, published in 1935, in the Saturday 
Evening Post. 

In the first place, the Supreme Court never 
does anything of its own initiative. 

Two litigants come before it. 

Observe, now, what is taking place. 

I am referring, of course, to a case involv- 
ing Constitutional law. ~ 

Who are these two litigants that appear be- 
fore the Supreme Court? 

One is a citizen; he has refused to obey 
a certain law. 

The reason which he gives the Court for 
disobeying that law is that he believes that 
Government has no right to interfere with him 
in the manner prescribed by this law which 
he is challenging. 

For his disobedience to Government, he has 
been hailed to Court, and from a decision of 
a Court of original jurisdiction, an appeal 
has been taken to the Supreme Court. 

Thus, one party is a citizen. Who is the 
other? Y 

It is a party called the “United States, 
and we are frequently told that it is the 
United States Government. 

That is not so. 

The United States Government consists of 
three divisions of powers, namely: The 
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Executive power, vested in the President; the 
Legislative, vested in the Congress; and the 
Judicial, vested in the Courts. 

This trinity of powers does not appear in 
the Supreme Court against a citizen. 

Therefore, the party named “the United 
States” is not the Government. 

The Supreme Court is the Judge. Of 
course, it is not also an interested and pre- 
judiced party. 

The party named “the United States”, 
when it appears as a litigant, therefore, is the 
executive power or the legislative power, as 
the case may be. 

One of the People is presenting his cause 
against executive or legislative power, claim- 
ing it has invaded his individual rights or 
immunities in an unconstitutional manner. 

The Supreme Court—itself a branch of 
government—decides that issue between him 
and another branch of Government. 

It decides whether that branch of Govern- 
ment has over-reached its powers as against 
him, or whether it has acted within its con- 
stitutional powers and it is he who is at fault. 

It may not even be a branch of Govern- 
ment whose act is challenged as oppressive. 
In our complex Governmental organization, 
any one of a multitude of departments, 
bureaus or boards may have delegated to it 
powers which are included under the general 
term “Executive”, so that when we refer to 
the Executive, we often mean one of these 
many subordinate agencies. 

What, then, does it mean for the Supreme 
Court to declare an Act of Legislation uncon- 
stitutional ? 

What the Court holds in effect, is this: 

Under our Constitution, we agreed to live 
and govern ourselves by certain rules, includ- 
ing a rule for changing the rules. 

We agreed that these rules shall be the 
supreme law of the land. 

We agreed that this supreme law cannot be 
changed by Executive power or by Legislative 
power,—nor at all—except by the People. 

The Supreme Court finds this thing now 
proposed to be done by another branch of 
Government is forbidden by the Rules, by the 
Constitution, by the law of the Land. 

A branch of Government has exceeded its 
Constitutional power. 

The Court, therefore, holds that, if we, the 
People, want that thing to be done, it is neces- 
Sary for us to change the rules, in the manner 
provided by the rules themselves. 

It upholds the rules which our forefathers 
made for themselves and for us, unless and 
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until we, the People, decide and vote to amend 
them in the orderly manner therein provided. 

That is what the Supreme Court says when 
it declares an Act of legislation to be uncon- 
stitutional. 

It says it only when it is asked for its 
opinion; then it is silent again. 

The Supreme Court does not instruct Con- 
gress as to what laws it may or may not pass. 

The Supreme Court never “vetoes” or “in- 
validates” any Act of legislation. 

All that the Supreme Court says in such a 
case is that the Act in question was void un- 
der the rules when it was enacted. 

A branch of Government was attempting to 
use a power which our forefathers had not 
given to it. 

The Court holds, therefore, that, when 
enacted, the statute then and there violated 
the rules, the Constitution, the supreme law 
of the Land. 

That is not a judicial power; it is a judicial 
duty. 

It is a duty that is imposed upon inferior 
Federal Courts, as well as the Supreme Court, 
and upon State Courts, as well as Federal 
Courts. 

It is a duty that must be performed, on the 
last appeal, by the Supreme Court. 

If the Supreme Court did not possess this 
power or if it did not perform this duty, our 
policy of insurance would not have been worth 
the writing. 

Government would be the fiat of the Leg- 
islative and Executive branches of an all pow- 
erful State. 

We, the People, would not have our day in 
Court. 

Compulsion would have superseded Liberty. 

Despotism would have supplanted Democ- 
racy. 

I prophesy that we, the People, will never 
approve a change in the Constitution limiting 
or restricting the power and the duty of the 
Supreme Court of the United States. 

But, we, who treasure the Liberty which 
our Constitution gives us, must be eternally 
alert; for we must bear in mind that any Con- 
gress, by simple statute, without our vote, has 
power to increase the number of Supreme 
Court Justices and thus to pack the Court. 


The Constitution does not fix the number 
of Justices of the Supreme Court. It is the 
Congress which may fix the number by 
statute. 

The Judiciary Act of 1789 provided for a 
Chief Justice and five associates, six in all. 
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In 1807, the Congress added another as- 
sociate Justice, making seven in all. 

Presidents Madison, Monroe, Adams and 
Jackson, during a period of twenty years, rec- 
ommended a further increase; but the Con- 
gress, then jealous of Liberty and unwilling 
to allow a President to make appointments 
to new vacancies, refused to increase the 
Court until 1837, when it enacted a law for 
two more associate Justices, but did so on 
the last day of President Jackson’s term. 

Changes in the Court occurred in 1863 and 
1866; and it was in 1869 that the Court 
was constituted as at present, with a Chief 
Justice of the United States and eight associate 
Justices. 

It has remained so constituted for 67 years. 

But the Congress still has the power to 
change the make-up of the Court. 

And you will recollect that Upton Sinclair, 
the pamphleteer who stole the Democratic 
name and emblem for an unsuccessful cam- 
paign for the Governorship of California, in- 
sisted that his E. P. I. C. (End Poverty in 
California) was Constitutional, because, as he 
said, after he was elected Governor, he could 
readily increase the number of Judges on the 
highest Court of California, and he possessed 
in his notebook the names of ten lawyers who 
could be depended upon to construe the Con- 
stitution in the interests of the people. 

I regard threats like these as idle words; 
but the power to do these things does exist; 
and I say, following Daniel Webster: 


“God grants Liberty only to those who 
love it and are ready to guard and defend 
a” 


An outstanding example whereby, we, the 
People, amended the Constitution and chang- 
ed our rules is recent and well within your 
memories. 

I refer to the adoption of the Income Tax 
Amendment. 

In and of itself, this amendment was ex- 
traordinary; because the power to tax is the 
power to destroy and there is no concept 
dearer to a Liberty-loving people than pro- 
tection against oppressive taxation. 

As State Senator in 1911, I voted for this 
amendment; and, of course, I am not here 
today to oppose it 25 years too late. 

I have a feeling, however, that we did not 
then fully envisage the extent to which we, 
the People, were relinquishing insurance 
against oppressive taxation with which our 
forefathers had been painstaking to cover us. 
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The Constitution, as drawn by our Fore- 
fathers, provided that the Federal Government 
should not have any power to impose direct 
taxes, except according to the ratio of the 
population of all the constitutent States in the 
Union taken upon a census. 

What did that mean? 

Members of legislative bodies must account 
to their constitutents. 

They have to go home, from time to time, 
and “mend their fences”. 

For this reason, our Forefathers deemed it 
the ample protection against unjust taxation, 
to provide that direct taxation could be made 
only in proportion to populations of the 
States; for thus the burden of any tax would 
fall on the several States alike. 

Members of Congress were not going to go 
home to receive cheers, if their last legislative 
act was to vote an oppressive tax on the folks 
at home. 

The Income Tax Amendment swept away 
this entire protection, as I will show. 

The Congress wrote its first Income Tax 
Law without waiting for a Constitutional 
Amendment. 

It came before the Supreme Court, which 
held that the Congress had violated the rules, 
in that it obviously had not followed the Con- 
stitutional mandate for apportionment among 
the several States. 

The movement for a Federal Income Tax 
continued. 

A Constitutional amendment was proposed. 

We, the People, decided it was wise and we 
rewrote the rules written by our Forbears, 
and by the 16th Amendment to the Constitu- 
tion, provided as follows: 


“The Congress shall have power to lay 
and collect taxes on incomes, from what- 
ever source derived, without apportionment 
among the several States and without re- 
gard to any census or enumeration.” 


The direct result of this amendment is 
clearly stated in the amendment itself as I 
have just read it to you. 

The direct result was to expressly take 
away apportionment, census and enumeration. 

The indirect results were even more far- 
reaching. 

Since the adoption of this amendment, Con- 
gress has had power to levy a direct tax on 
incomes and thus to tax citizens of one State 
out of proportion to citizens of other States. 

We, the People, in relaxing the rules, gave 
up our chief safeguard against unfair, direct 
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taxation, because, now, a majority of Federal 
legislators, responsible only to the localities 
from which they were severally elected and 
to which they must account, have been given 
power to levy income taxes on citizens who 
are not their constituents out of proportion 
to their own constituents. 

We, the People, by amendment, thus creat- 
ed in the hands of Central Government a new 
power of great magnitude. 

But that was not all. 

The Supreme Court has held that, under 
this amendment, the Congress, in a sense, may 
also tax capital. 

The Courts will sustain a mere definition 
written by the Congress unless it is of a flag- 
rant abuse of power. 

You will recollect that it was held that the 
Congress might constitutionally say that a 
cooling drink containing more than one-half 
of one per centum of alcohol was intoxicating 
liquor, and prohibited. 

The same may be said of the Congressional 
definition of “income”. 

Congress, by amendment, was authorized 
to tax “income”. Income had to be defined. 

In American jurisprudence, a clear distinc- 
tion has always been recognized between cap- 
ital and income. 

True income consists of the return from 
profession or business, salaries, rentals from 
real estate, interest on bonds and dividends 
on stocks. 

Congress, in its very first definition of in- 
come went further than this and included, in 
its definition of income, gains or profits on 
the sale of capital, and the Supreme Court 
held it was within the power of Congress so 
to do. 

Congress then created surtaxes, as well as 
normal taxes, and imposed both on the aggre- 
gate of true inceme plus gains on sales of 
capital. 

In other words, when you read that Eng- 
land has larger income tax rates than America, 
do not be deceived. 

England does not include, as income, gains 
on capital. No matter how high English rates 
on true income may be, English income taxes 
are seldom likely to be as high as our income 
taxes, figured at surtax rates on the grand 
total of both income and capital gains. 

To summarize. 

1. By Constitutional amendment, we have 
conferred a new power on Congress, whereby 
majorities may freely tax minorities and re- 


port back home: “I have soaked the other 
fellow”, 
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2. By definition, Congress has imposed in- 
come taxes on capital as well as on income. 

3. Finally, by inventing surtaxes and im- 
posing surtaxes on the total of the two, Gov- 
ernment has gone a long way to make those 
who are comfortably off feel very uncom- 
fortable. 

It was said, many years ago, that taxation 
is the art of plucking the goose with the great- 
est amount of feathers and the least amount 
of squawk. 

During the last score of years, our financial 
feathers have not “moulted”—they have 
“evaporated”. 

The French have a word for it: 

When you are at your lowest ebb—de- 
spondent, melancholy, dejected, sorrowful, 
miserable, morbid—the French say you are 
“déplumé”. 

That all your feathers are gone. 

I am dealing today with Constitutional 
power, and I have taken taxation merely as 
an example. 

But, in passing, I wish to say one word, 
which has to do with taxation not from the 
standpoint of power; but from the standpoint 
of what the Congress, within its powers, ought 
to do. 

For economic reasons, the tax on capital 
gains should be repealed! It has been a con- 
tinuing preventative of business transactions. 
It has greatly retarded Recovery. It was 
mainly responsible for the pyramiding of 
values and collapse of 1929. If and when 
Recovery is fully achieved, it is calculated, 
by its economic nature, to destroy Recovery 
by bringing about a new pyramiding and a 
new collapse. 

The New York State Bar Association in 
January adopted a resolution for an appro- 
priate amendment of this law. 

I know of no single amendment of statute 
that would do more to benefit the people. 

The most recent discussion of the Supreme 
Court has had to do with two of its decisions, 
one holding that the Congress had no power 
to deal with wages, because that power be- 
longed to the States, and the other, and later, 
holding that the New York Minimum Wage 
Law was unconstitutional, as beyond the 
powers of the State. 

When the last of these two decisions came 
down, we were told that something frightful 
had happened; that the Supreme Court had 
held that the Congress and State Legislature 
together could not legislate as to everything 
which Government believed the people should 
or should not do. 
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We are not concerned, in this analysis, with 
the constitutionality of any particular wage 
law, or with the wisdom of proposals to amend 
the Constitution on that subject. 

You and I are bent on a more fundamental 
inquiry: 

Does there exist American territory which 
neither the Federal nor State Government 
may enter? 

Our Constitution says: 


“The powers not delegated to the United 
States by the Constitution, nor prohibited 
by it to the States, are reserved to the 
States respectively, or to the People.” 


The Supreme Court has declared: 


“The Constitution of the United States 
was ordained and established, not by the 
states in their sovereign capacity, but em- 
phatically, as the preamble of the Con- 
situation declares, by ‘the people of the 
United States’. 

There can be no doubt, that it was com- 
petent to the people to invest the Federal 
government with all the powers which they 
might determine proper and necessary; to 
extend or restrain these powers according 
to their own good pleasure, and to give 
them a paramount and supreme authority. 
As little doubt can there be, that the people 
had a right to prohibit to the states the ex- 
ercise of any powers which were, in their 
judgment, incompatible with the objects of 
the general compact; to make the powers 
of the state governments, in given cases, 
subordinate to those of the nation, or to 
reserve to themselves those sovereign au- 
thorities which they might not choose to 
delegate to either.” 


Later, by the 14th Amendment, we, the 
People, specifically prohibited the exercise of 
certain powers by the States, providing that: 


“No State shall make or enforce any law 
which shall abridge the privileges or im- 
munities of citizens of the United States; 
nor shall any State deprive any person of 
life, liberty or property without due pro- 
cess of law; nor deny to any person within 
its jurisdiction the equal protection of the 
laws.” 


Let me put the question to you conversely, 
and more pointedly: 
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Is it possible that we, the People, in writ- 
ing our rules, wherein we surrendered much 
of our Liberty to Federal and State Govern- 
ment, failed to set aside and save any Liberty 
for ourselves, and our Posterity, over which 
no Government could exercise domain? 

Of course, there exists in America a Land 
of Liberty, guaranteed by our Constitution, 
upon which neither Government may tres- 
pass. 

We, the People, have reserved to ourselves 
many rights with which Government may not 
constitutionally interfere, and which, in fact, 
constitute “the Land of the Free”. 

The Supreme Court did not create it; our 
Fathers created it, and it is the duty of the 
Supreme Court to protect it. 

It is true that its boundaries may not be 
precisely indicated by sign posts. 

It is true that at time we may have to look 
to a divided Supreme Court to say whether 
a given enactment is within the sphere of 
Government or the sphere of Liberty. 

You look every day on the scenery of this 
Free Land. 

Equal protection of the laws. 

No impairment of the obligation of con- 
tracts. 

Due process of law in any challenge to Life, 
Liberty or property. 

Trial by Jury. 

No double jeopardy. 

No self incrimination. 

No unreasonable searches and seizures. 

No excessive bail or cruel and unusual 
punishment. 

Freedom of Speech. 

Freedom of the Press. 

Freedom of Religion. 

Those who complain that the Supreme 
Court has not gone far enough in sustaining 
legislation calculated to violate these funda- 
mental rights, simply do not understand, that, 
every time the Supreme Court holds that class 
of legislation to be unconstitutional, it is up- 
holding our Liberty under the Constitution. 

When the Supreme Court hands down a 
decision that the Congress or State Govern- 
ment cannot constitutionally legislate on a 
given subject, or cannot legislate to the extent 
that is attempted, and your friends raise up 
their hands in horror that so glorious a panacea 
has been judically cast into the waste paper 
basket, tell them that it was their Forefathers 
who agreed to rules whereby a Liberty-loving 
people did not propose to have Government 
intermeddling with the conduct of our daily 
lives and our right to make a living in our 
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own way, and that all the Supreme Court 
does, in such a case, is to uphold the rules. 

Under our Constitutional system, there is 
no branch of the Government above the Con- 
stitution. 

No Governmental authority may trespass 
upon the rights of the humblest citizen in the 
field of Liberty. 

This noble principle was never more clearly 
illuminated than in Pitt’s magnificient out- 
burst of eloquence : 


“The Poorest man may in his cottage bid de- 
fiance to all the forces of the Crown. 
It may be frail; its roof may shake; 
The wind may blow through it; 
The storms may enter, 
The rains may enter, 
But the King of England may not enter. 
All his forces dare not cross the 
Threshold of the ruined tenement.” 


Thus Cobb, in his 1912 editorial, said: 


“The greatness and glory of the Ameri- 
can people have been achieved under a 
system of law that recognized no divine 
right in government. 

This nation has been built up on a system 
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of law that properly distrusted too much 
government. 

It has been built up on a system of law 
that leaves every man and woman free to 
make the most of his or her life without let 
or hindrance from constituted authority.” 


That is Liberty as distinguished from Com- 
pulsion. 

It is Democracy as opposed to Despotism. 

It is possible this Republic was founded in 
error. 

It is possible that the Declaration of In- 
dependence was a mistake and the Constitu- 
tion a blunder. 

But we hold to the faith of the fathers. 

We still cling to the great and original 
principles of free government which are the 
everlasting glory of the English-speaking 


peoples. 
Long live the Republic! 


Mr. President, ladies and gentlemen: 

You have been very kind to give me your 
attention and, on my part, it has been a great 
privilege to address you. 

I feel deeply indebted to President Dickie 
for having provided an occasion which it is 
a distinction to attend. 

I thank you one and all. 


It Happened Here 


By Cassius E, GAtTEs, 
Seattle, Washington 


IME marches on. We live in a chang- 

ing world. Whether a Buzz Windrip or a 
Lee Sarason may one day wield a scepter and 
regimentation hold sway as told in “It Can’t 
Happen Here”, depends upon the understand- 
ing and action of the men and women of the 
land in this and future years. 

It (as pictured by Lewis) can’t “happen” 
here if we use the word with its earlier im- 
plication of chance. It can happen only 
through ignorance and indifference, the foes 
of liberty and the allies of those who have the 
will to rule. 

We are gathered here as members of an 
organization, one of the objects of which is 
“to inspire by educational methods greater 
interest and confidence in the insuring public 
toward insurance companies generally.” We 
are interested in building interest and confi- 


dence in ali American institutions. In this 
hour of decision shall we fail to measure up 
to the responsibilities which rest upon us as 
representatives of American enterprise, re- 
sponsibilities considered not from the narrow 
viewpoint of clients’ interests, but from the 
broad viewpoint of the Nation’s welfare? Re- 
tainers are cancelled when patriotic duty is 
involved. We are lawyers, but we are Ameri- 
cans first. 

President Ransom of the American Bar 
Association recently said: 


“The advocates of European ideas of 
government make war on the legal profes- 
sion here as they have done in other lands. 
For one, I believe that no greater tribute 
has ever been paid to the legal profession. 

We can and should accept the full im- 
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pact of the charge that the lawyer is the 
friend and defender of human freedom, the 
instinctive foe of arbitrary and lawless 
power. The profession can afford to stand 
or fall on that challenge.” 


Surely the trend of the times challenges 
the friends and defenders of human freedom 
today. 

“Tt Happened Here” is my announced sub- 
ject. What happened, using the word in the 
modern sense, and what about it? Only by 
taking to heart and profiting by the lessons 
to be learned from what has happened here 
will we be assured of that measure of security 
to which we are entitled. The light of ex- 
perience should guide us in the days that lie 
ahead. 

In the many crises through which this na- 
tion has passed, responsible leadership has 
never failed, and in the fundamental sound- 
ness of the judgment of an informed and 
aroused majority of the people of America, 
I have an abiding faith. 

In the Third Session of the Second Con- 
tinental Congress, Richard Henry Lee pro- 
posed a resolution declaring the United Col- 
onies free and independent states, and on July 
4th, 1776, that immortal document, the De- 
claration of Independence was signed, em- 
bodying the truths “that all men are created 
equal, that they are endowed by their Creator 
with certain unalienable Rights, that among 
these are Life, Liberty and the pursuit of 
Happiness. That to secure these rights, gov- 
ernments are instituted among Men, deriving 
their just powers from the consent of the 
governed.” 

For the support of their declaration “with 
a firm reliance on the protection of Divine 
Providence,” they pledged their lives, their 
fortunes and their sacred honor. They kept 
their pledge, and so it happened here that a 
new nation was born. 

Suffering, privation and travail filled the 
years that followed, but the stalwarts faltered 
not. On September 17, 1787, the Constitu- 
tional Convention completed its work and the 
Constitution with the ten amendments, the 
Bill of Rights, was ratified in due course by 
the states, and so it happened here that a new 
government was established,—a government 
designed as one of laws and not of men; a 
government with three departments, the Leg- 
islative, Executive and Judicial; a government 
of checks and balances; a government with 
delegated powers, the powers not so delegated 
nor prohibited to the states being reserved to 
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the states respectively, or to the people; a 
government granting religious freedom, free- 
dom of speech and of the press, the right of 
assembly, the right of the people to be secure 
in their persons, houses, papers and effects 
against unreasonable searches and seizures: 
a government than which no better has ever 
been devised. 

There were great men in those days; they 
builded better than they knew. 

Theirs was not a philosophy of paternalism. 
They believed in individual rights, in progress 
through the exercise of initiative and enter- 
prise; they believed in the nobility of labor 
and in the protection of that which men ac- 
quired. 

It happened here that we fought a great 
Civil War “testing whether a nation conceived 
in liberty and dedicated to the proposition 
that all men are created equal could long en- 
dure.” It happened here that war with Spain 
was declared. It was fought to a victorious 
conclusion. It happened here that we deter- 
mined there was no other course open to us 
than to participate in the World War, which, 
President Wilson said was “to vindicate the 
principles of peace and justice in the life of 
the world as against selfish and autocratic 
power, and to set up among the really free 
and self-governed peoples of the world such 
a concert of purpose and of action as will 
henceforth insure the observance of those 
principles.” It happened here that the man- 
hood of America was assembled and legions 
were sent “over there” to participate in that 
gigantic struggle in the hope that the world 
would be made safe for democracy. 

Since the signing of the Declaration of In- 
dependence, through peace and war, through 
the crises of 1837, 1857 and 1873, and those 
of 1893, 1907 and 1922, there has been a 
never ceasing growth, until it happened that 
here on this continent there developed the 
greatest nation in the world, a nation at whose 
portals untold millions have sought and re- 
ceived admittance to enjoy the blessings of 
liberty and equality of opportunity so dear 
to the hearts of men. 

And then there happened here the crash of 
1929, reverberating through the years, with 
changes in position, changes in modes of liv- 
ing, changes in administration, changes in 
government, changes in thought—changes in 
everything, and with it all, confusion, uncer- 
tainty and bewilderment. We have listened 
to strange doctrines and weird plans and 
through iteration and reiteration many people 
have come to believe many things that are 
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not so. We are told that there are many 
things wrong with our form of government, 
that the changing times have placed new re- 
sponsibilities upon it and that there is an ob- 
ligation to take care of everyone. We are 
regaled with subtle and dangerous philos- 
ophies. (In the railroad pensions case the 
Supreme Court referred to the fact that “in 
supporting the act the petitioners constantly 
recur to such phrases as ‘old age security,’ 
‘assurance of old age security,’ ‘improvement 
of employee morale and efficiency through 
providing definite assurance of old age se- 
curity,’ ‘assurance of old age support,’ ‘mind 
at ease,’ and ‘fear of old age dependency.’ ”’) 
Social security seems to be the battle-cry— 
we may well ponder the significance of 
“battle”. 

What is this social security we hear so 
much about? What experience do we have 
upon which to base a conclusion that the pro- 
gram adopted by Congress with such limited 
consideration is sound? Is it legal, is it 
practical, and where does it lead? Under the 
law recently enacted by Congress we find our- 
selves swinging into action the most stupend- 
ous and far-reaching program of so-called 
Social Security ever adopted. 

The types of benefits provided are: (1) 
Outright grants of assistance to the aged and 
others; (2) Contributory old-age annuities; 
and (3) Unemployment insurance. 

The first is purely a relief measure with 
funds appropriated by the federal govern- 
ment and contributed for use by the states in 
amounts not to exceed those provided by the 
states for the same purpose, and with no con- 
tributions from recipients. The second pro- 
vides for payment of annuities as a matter of 
right to a limited class who attain the age of 
sixty-five years after January 1, 1942, out 
of a reserve (?) fund created by federal ap- 
propriation. Recipients and employers are 
required to pay a tax on wages at a rate which 
: — to be sufficient to reimburse the 
und. 

The third is a plan whereby the federal 
government, through a coercive tax on all em- 
Ployers of eight or more, in effect compels 
each of the states to adopt uniform systems 
of compulsory unemployment insurance by 
allowing employers in states having unem- 
ployment insurance plans approved by the 
Social Security Board to credit against the 
federal tax imposed the amount contributed 
to the state plan up to 90% of the federal tax. 

The American Bar Association special com- 
mittee on Social Security and Unemployment 
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Insurance Law, in its report to be presented 
at the annual meeting in Boston next week 
concludes that the act is unconstitutional, 
even though it is doubtful if any justifiable 
question is presented so far as the first type 
is concerned. Our own committee reporting 
at this meeting concludes that there are many 
portions of the act which deal with subjects 
not properly functions of the government, 
and which are beyond the power of Congress, 
and are in violation of the Constitution. 

But aside from the constitutionality of the 
act, the economic and political aspects should 
give us pause. If legal, the impact of the 
law upon our economic, political and legal 
structure will be tremendous. We have no 
experience in this country to guide us. This 
type of legislation is not new to other nations 
and their experience warns us that we should 
proceed with the utmost caution. Read the 
history of England’s experience if you will— 
look to the record in Germany, in Austria, in 
France, in Italy, in Spain and in other nations 
—compare their laws (as changed and chang- 
ed again) with ours, and judge the results. 
Have they solved their problems in these 
countries? Has social security been estab- 
lished? Are they better off than we are? 


Any plan of social security must meet the 
pragmatic test. Is a plan sound which con- 
templates the payment of benefits which in- 
crease in direct proportion as the number of 
contributors decreases; which penalizes the 
thrifty and appropriates the hard-earned sav- 
ings of an industrious group, and gives them 
to those who will not work; which compels 
contributions to those who have no need for 
them; which places a premium on waste and 
indolence, and destroys initiative and that 
independence of spirit which is the backbone 
of our nation; which is formulated without 
actuarial data based on experience; which in- 
volves an ever-growing burden of taxation 
and expense of administration, and an increas- 
ing bureaucracy almost beyond the scope of 
the imagination; which amounts to a usurpa- 
tion by the federal government of the powers 
reserved to the states and to the people, and 
violates the sound principles of constitutional 
government? 

It is the natural desire of every man so to 
live his life that he can make adequate pro- 
vision for his family and not be a dependent 
in his older years. May I suggest four types 
with whom we have to deal: First, those 
who can and do; Second, those who can, but 
through circumstances for which they may 
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not be responsible, fail; Third, those who can 
but will not; and, Fourth, those who can’t. 
The first take care of themselves and their 
own; the second and fourth, if there is no 
family to care for them, have always been, 
are now, and always will be entitled to our 
help. The third, or those who will not, while 
still a problem, should not be encouraged in 
their attitude by assurances of security. 
(There is no reason why we should “glorify 
the good for nothing, as if these were a charge 
on society. Every man is bound to take care 
of himself and his family and to do his share 
in the work of society” (if he is able). “It 
is totally false that one who has done so is 
bound to bear the care and charge of those 
who are wretched because they have not done 
so,” says David Lawrence. The Supreme 
Court in the Alton Railroad case said—‘It is 
arbitrary in the last degree to place upon the 
carriers the burden of gratuities to those who 
have been unfaithful, and for that cause have 
been separated from the service, or who have 
elected to pursue some other calling * * * and 
the claim that such largess will promote ef- 
ficiency or safety in the future operation of 
the railroads is without support in reason or 
common sense.) 


What has happened here so far as the aver- 
age man is concerned? During the 160 
years of our national life we have witnessed 
a progress greater than that achieved in any 
nation in a like period of time since the dawn 
of civilization. From various sources in- 
cluding the report of a European Commission 
which visited this country, we have informa- 
tion from which we may conservatively state 
that with between six and seven per cent of 
the world’s population we harvest more than 
half the world’s foodstuffs, extract more than 
60% of the world’s minerals, own half of the 
world’s communication facilities, nearly half 
the railway and electric energy, produce over 
75% of the automobiles, utilize half the 
world’s iron, steel, copper, tin, petroleum, 
timber, rubber, paper, shoes and cotton, three- 
fourths of the silk, one-third of the coal, and 
40% of the radios. Sixty per cent of the 
world’s air traffic is under the American flag. 
Our schools are crowded, and we expend on 
education more than $3,000,000,000 per an- 
um, or more than all other countries com- 
bined; in the last thirty years the enrollment 
in our schools has doubled, and our death 
rate has decreased from 17 to 11 per thousand. 
We have more purchasing power than all of 
Europe, more than two-thirds of all life in- 
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surance in force and more savings deposits 
than 15 leading European nations with a pop- 
ulation of 300,000,000 citizens. 

Where can be found a people better housed, 
better clothed, better fed, better educated, 
with hours of labor, wages, working condi- 
tions, an average amount of personal wealth, 
the conveniences, personal comforts and op- 
portunities which we enjoy? Where would 
one go to find better? 

What do we as a people desire, and who 
expresses that desire? Is it 100% security, 
with no incentive to strive to rise by our own 
efforts? Are we to yield the right by our 
own initiative to safeguard by hard work and 
thrift our own future and the future of our 
children? By their initiative, by their en- 
terprise, by their sacrifice, have Americans 
moved forward. I believe that they desire 
to continue to go forward in that American 
way; that the vast majority desire only the 
right to such place in society as their ability 
and industry entitle them; that equality of 
opportunity, not a planned social state, is their 
desire and their demand. 


“T dream no dream of a nurse-maid state 
To spoon me out my food. 

The stout heart sings in the fray with fate, 
And its shock and the sweat are good.” 


The “Republic of Plato,” the “Utopia” of 
More, Bacon’s “New Atlantis,” Campanella’s 
“City of the Sun,” and Owens’ “New Har- 


mony” are not for us. Equality of oppor- 
tunity—the right to work for whom we 
choose,—the right to risk our labor, our energy 
and our capital in new enterprises for our- 
selves and our children, the right to speak our 
minds and to worship God as we choose, free 
from unnecessary governmental interference, 
—these are our priceless privileges. 

To these opportunities and to these priv- 
ileges and to the fact that the affairs of gov- 
ernment have, during the greater portion of 
our national life been kept within reasonable 
limits, and the rights of the respective de- 
partments, the Legislative, the Executive and 
the Judicial have been respected, we owe the 
progress which we have made. In my 
humble opinion there is no man or group of 
men capable of evolving a successful plan “for 
the future of society and directing the affairs 
of a whole civilization.” Walter Lippman 
says—‘It is the presumption of ignorance to 
believe that; to attempt it is to take the road 
to ruin. For when governments attempt more 
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than men with their abilities are fitted to do, 
the more they attempt the worse they will do 
it. The men who said that this must be a 
government of limited powers were men who 
understood mankind.” In 1930 the then 
Governor of New York made substantially the 
same statement. 


The food, clothing and shelter and other 
needs of one hundred and twenty-five mil- 
lions of people (to say nothing of foreign 
trade), are so great that expansion rather than 
reduction of our production facilities is re- 
quired. This is a land of plenty and an 
economics of plenty must be substituted for 
an economics of scarcity. We have not reach- 
ed the end of progress; we are only at its be- 
ginning. In the field of science and tech- 
nology we have moved far in solving the 
problems of production, but we have fallen 
short in solving those of distribution. It is 
not a wider distribution of our national in- 
come that we need; it is an increase in it, 
which can be brought about only by increased 
production and diligent effort in our indus- 
trial and business life in working out a pro- 
gram of development which will assure an in- 
crease in the national income, inevitably re- 


sulting in increasing the purchasing power 


of the people as a whole. The false doctrine 
of progressing through the limitation of pro- 
duction and the increase of prices must be 
discarded. If we need an example of the 
truth of the converse of that doctrine, we have 
only to look to the automobile industry. The 
thythm o its machinery has not been confined 
to its own plants where millions have been 
employed at splendid wages. The effect of 
the industry’s marvelous development has 
carried back to our mines and forests in the 
production of raw materials, to the countless 
manufacturing institutions that are the sources 
of supply for bodies, tires and accessories. 
It has carried forward to the oil fields and the 
refineries, to the building of thousands of 
miles of incomparable highways, to the pur- 
chase of real estate, the erection of buildings 
and service stations to serve the motoring pub- 
lic, to the insurance companies to whose vol- 
ume of business it has contributed a substan- 
tial part, and to the operations of federal, state 
and local governments to which it has con- 
tributed untold millions in taxes. In 1900 
there were only 8,000 automobiles in this 
country: today there are approximately 26,- 
000,000, or one for every 5 persons. By 
1929 we spent on motor transportation ap- 
proximately $10,000,000,000 or one-tenth of 


INSURANCE COUNSEL JOURNAL 


Page 65 


the national income. Of the 40,000,000 em- 
ployed, over 4,000,000, or 10% were employed 
in that industry. This institution was not 
built upon a theory of high prices and limited 
production, but upon the theory of maximum 
production at the lowest possible prices, mak- 
ing automobiles available for the many. 
This happened here. 

We are proud of our institutions, monu- 
ments to the enterprise and initiative of a 
great people. May I today mention one 
which in the truly American way has been re- 
distributing wealth through the perfectly 
normal process of first collecting it and using 
it not only for the benefit and at the direction 
of the man who accumulated it, but indirectly 
for the benefit of all our citizens, all without 
disturbing the regular processes of business,— 
the institution of life insurance. 

At the beginning of the century, life in- 
surance in force in this country amounted to 
approximately eight and one-half billions of 
dollars; today the amount is over $100,000,- 
000,000. 

Life insurance has decreased pauperism 
more than 3314% in 35 years. 

Approximately 63,000,000, nearly one-half 
of the people in the United States, own one 
or more life insurance policies. During these 
years of depression (the assets of the life in- 
surance companies increased 33%—from $17,- 
482,000,000 in 1929 to $23,200,000,000 in 
1935, and during the same period) approx- 
imately $14,000,000,000 has been distributed 
to policyholders and their beneficiaries. 

The li e insurance business is a long range 
business. It exerts a stabilizing influence 
upon the financial structure of the nation. It 
is not concerned with speculation, but with 
the safety of the funds invested for its policy- 
holders, and the earning of a reasonable in- 
come for them—the payment of the interest 
on their investments and of the principal at 
maturity. While the benefits of payments to 
policyholders and beneficiaries during normal 
times are immeasurable, the billions paid out 
during the depression have been the only 
source of revenue to thousands. Demands 
were met when banks were failing on every 
hand, and a large amount of what is ordi- 
narily bank credit was taken over. Funds 
were provided to support and salvage invest- 
ments which would otherwise have been lost. 
Limitations on policy loans and surrenders 
were imposed as a last resort only, to af’ord 
protection against the hysteria of fear, but 
no reasonable demands were refused. As a 
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reservoir of financial stability, the influence 
of invested reserves and surpluses of life in- 
surance companies has been profound. The 
record shows that during the last quarter 
century, life insurance as a whole has been 
It pays its obli- 


ninety-nine per cent safe. 
gations in the American way. 

In 1934 payments were made by legal re- 
serve companies to more than 6,000,000 
policyholders, benefitting some eighteen and 
one-half million individuals. In addition, 
death claims were paid to 800,000 persons, 
benefitting two and one-half million widows, 
children and other dependents. (Over $14,- 
000,000,000 of new lie insurance was written 
in that year and over $16,000,000,000 in 
1935. During 1935, payments by life insur- 
ance companies to policyholders and their 
beneficiaries exceeded $2,600,000,000. ) 

(It was Julius Klein who said that “life in- 
surance has been developed, not by paternal- 
istic intrusion into the private lives of our 
citizens on the part of our national govern- 
ment, as is the case in so many foreign coun- 
tries. American insurance is, on the con- 
trary, an impressive monument to the initia- 
tive and capacity of our citizenry to look 
after and provide for their own. It is, there- 
fore, a veritable bulwark of our democracy, 
a bulwark that is built upward from the broad 
base of the whole population, not downward 
from the detached heights of officialdom. 
Thus it represents an embodiment of social 
security which is by no means the least of 
its attributes in periods of distress and wide- 
spread uncertainty.’’) 

We may draw word pictures of other 
American institutions and the possibilities of 
progress by their development,—rail and air 
transportation, air conditioning, rayon, radio, 
television, type of buildings and homes, office 
and home equipment. Plants are obsolete 
and need rebuilding; machinery needs to be 
scrapped and replaced with new; .new and 
better homes are in demand. But only 
through the encouragement and development 
of our business enterprises will these be made 
possible. 

The trend of legislation has been such as 
to indicate a desire to fasten the tentacles of 
centralized control upon our business and 
economic life. NRA, the Guffey Bul, TVA, 
Public Utility Bill, the AAA, the Municipal 
Bankruptcy Act, the Labor Relations Act, the 
Robinson-Patman Act, the mew Federal tax 
law, the Walsh-Healey Bill, and the Social 
Security Act, indicate the trend. 


INSURANCE COUNSEL JOURNAL 


October, 1936 


Louis G. Caldwell, in a recent address re- 
ferred to the fact that there are 73 admin- 
istrative tribunals in the federal government 
performing judicial functions in about 267 
classes of cases, and that agency after agency 
authorized to wield all three powers at once, 
makes regulations, investigates reported viola- 
tions, determines whether there have been 
violations and imposes penalties. 

The Supreme Court, in passing upon recent 
legislation has disapproved the delegation of 
legislative power to the executive—the ex- 
ercise of federal authority in fields reserved 
under the Constitution to the respective states, 
the encroachment upon individual liberties 
guaranteed in the Bill of Rights, and “the 
expansion of the taxing power into an in- 
strument of coercion and a means of effectuat- 
ing social and economic control.” 

(“It i¢ not the province of the Court to 
consider the economic advantages or disad- 
vantages of such a centralized system,” said 
the Supreme Court in the Schechter case. “It 
is sufficient to say that the Federal Constitu- 
tion does not provide for it.”) 

(In the case of Jones vs. Securities & Ex- 
change Commission the court said: 


“* * * And if the various administrative 
bureaus and commissions, necessarily called 
and being called into existence by the in- 
creasing complexities of our modern busi- 
ness and political affairs, are permitted 
gradually to extend their powers by en- 
croachments—even petty encroachments— 
upon the {undamental rights, privileges and 
immunities of the people, we shall in the 
end, while avoiding the fatal consequences 
of a supreme autocracy, become submerged 
by a multitude of minor invasions of per- 
sonal rights, less destructive, but no less 
violative of Constitutional guaranties.”’) 


I sometimes wonder how many citizens 
realize the significance of the trend, and I 
marvel at the support which it receives. “En- 
forced discipline,” said Judge Sutherland in 
addressing the American Bar Association in 
1917, “can never have the moral value of self 
discipline, since it lacks the element of co- 
operating effort on the part of the individual 
which is the very soul of all personal ad- 
vancement.” He quoted from La Boulaye, 
who, speaking through one of his American 
characters said, “A free country is a country 
where each citizen is absolute master of his 
conscience, his person and his goods. If the 
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day ever comes when individual rights are 
swallowed up by those of the general interest, 
that day will see the end of Washington’s 
handiwork; we will be a mob and we will have 
a master.” 

It is high time to resolve that we will have 
no dictatorship in this country; that we will 
see that individual rights are preserved and 
that coercion and regimentation are not toler- 
ated; that we will preserve that liberty so 
well defined by the Supreme Court in the 
Allgeyer case, 165 U. S. 587— 


“The liberty mentioned in that amend- 
ment means not only the right of the citizen 
to be free from the mere physical restraint 
of his person * * * but the term is deemed 
to embrace the right of the citizen to be 
free in the enjoyment of all his faculties; 
to be free to use them in all lawful ways; 
to live and work where he will; to earn his 
livelihood by any lawful calling; to pursue 
any livelihood or avocation and for that 
purpose to enter into all contracts which 
may be proper, necessary and essential to 
his carrying out to a successful conclusion 
the purposes above mentioned.” 


We may well devote ourselves to a study 
o the many vital decisions affecting the rights 
of the American people, and we may also 
thank Ged for that defender of human free- 
dom, the Supreme Court of the United States. 

No nation has even been without problems. 
There always has been and always will be un- 
employment in every generation, in every 
land. Caring for the unemployed and pro- 
vision for the aged and unfortunate are prob- 
lems which must be met; they can be met and 
dealt with successfully only if business and 
industry are allowed to function and prosper, 
resulting in increased employment of labor. 
The finest charity is that which helps men so 
that they will not need it. Government 
should operate as a government, and not 
compete with one business and give aid to 
another. Sharing the wealth has been accom- 
plished in this country to a greater extent 
than in any other, and it can be continued 
only by permitting progress to be made 
through enterprise and constructive effort. 

The life insurance companies have demon- 
Strated the possibilities of greater security in 
our national life. According to James E. 
Kavanagh, vice-president of the Metropolitan 
Life Insurance Company in June Nation’s 
Business, twenty thousand employers have 
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engaged the service of life insurance com- 
panies enabling them to guide their employees 
into systematic and safe methods of provid- 
ing insurance protection. More than ten per 
cent of the total insurance in force has been 
placed on the books of insurance companies 
by employers. Six million men and women 
on payrolls have taken out life insurance, 
sickness insurance and old age insurance 
through encouragement and facilities provided 
by employers. (In the past decade it is esti- 
mated that life insurance companies have paid 
out through employer contracts of this kind, 
$680,000,000 in life insurance and death 
claims, $125,000,000 in disability claims, 
$110,000,000 in accident and health claims, 
and $25,000,000 in annuities and pensions.) 

Governmental affairs must be so admin- 
istered as not to interfere with the security 
afforded by these means. (The present 
policy of lowering interest rates encourages 
speculation and will result in increasing the 
cost of insurance. This, as pointed out by 
the Saturday Evening Post, transfers costs 
from debtors to policyholders and increases 
the burden upon those who actually aid the 
state by making their own provisions for them- 
selves and their dependents. Is there any 
real social gain in such a course? We may 
not be able to attain all that the heart may 
desire, but possibilities of accomplishment 
must be tested in the crucible of sound judg- 
ment. ) 


What has already been done indicates what 
may be done. L. Alexander Mack of Weekly 
Underwriter, suggests the following: 


“A point that insurance men should not 
overlook is that there is nothing in the 
Social Security Act that cannot be accom- 
plished by privately operated insurance, 
except that government insurance is com- 
pulsory, whereas private insurance is op- 
tional. It would be perfectly possible for 
any business man to set up his own social 
security program through the aid and coun- 
sel of properly accredited insurance agents. 
The old age retirement problem can be 
taken care of very simply by the purchase 
of group annuities. Provision for sick 
bene its or accidents can be made through 
the purchase of group accident and health 
insurance and of course there is always the 
compulsory workmen’s compensation prob- 
lem which in most states can be taken care 
of through private insurance. 

(“As to unemployment insurance, this is. 
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to some extent a problem of safeguarding 
the plant. Fire insurance, use and occu- 
pancy, tornado and other forms of property 
insurance will take care of unforseen dis- 
asters. To safeguard finances, industry 
must be permitted to accumulate reserves 
in the form of undivided surplus, as an un- 
employment reserve. Business can then 
ride out future depressions even more suc- 
cessfully than it has in the past. Credit 
insurance might be brought into the picture 
also at this point.”’) 


Problems in the different states are not the 
same—different methods of administration 
are required. The cooperation of employers, 
employes and insurance companies in the 
various states with such coordination and 
supplementing on the part of the states as the 
times and conditions require, offer the great- 
est possibilities for promoting social welfare. 

These insurance companies constitute a 
vital part of the nation’s business. “Busi- 
ness,”’ as defined by Webster, is “Any partic- 
ular occupation or employment engaged in for 
livelihood or gain.” In 1930 we had 123,- 
000,000 people, of whom 49,000,000 or ap- 
proximately 40 per cent were engaged in 
business. From business must come the 
money to pay its costs, to support its partic- 
ipants, to provide for the other 60 per cent, 
and to pay the costs of government. From 
seed time to harvest on our farms, from raw 
materials to manufactured product in our 
factories, from shipping point to consumer in 
our transportation system, we see wealth 
created and distributed; we see through com- 
petition more and more of the conveniences 
and comforts of life made available to the 
people as a whole; we see some 25,000,000 
or more automobiles traveling our matchless 
highways; we have almost instantaneous com- 
munication with far distant places through 
the incomparable service of seventeen and 
one-half million telephones; we see the forces 
of nature harnessed and put to work in opera- 
tion, production and distribution, and, through 
the ether there comes with the speed of light 
into the homes of millions the best of music, 
of entertainment and of education with but 
the turn of a dial; we see provision made for 
millions of our people through the institution 
of life insurance; we can, if we will, see in 
these and other instrumentalities of American 
lie, the means of achieving the greatest 
measure of social security which is possible 
among men. 
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I believe that the spirit of the average 
American is expressed in this verse: 


“Oh, God, in the battle that goes on in life, 
I ask but a chance that is fair; 

A field that is open to all in the strife, 
And the courage to do and to dare. 


“And, if I should win, let it be by the code, 
With my faith and my honor held high; 
And if I should lose let me stand by the road 

And cheer as the winners go by.” 


Let not that spirit die! 

It has been said repeatedly during the last 
few months that America stands at the cross- 
roads, and so it does. We find in one party 
platform the statement that “on the founda- 
tion of the Social Security Act we determined 
to erect a structure of economic security for 
all our people;” in the other, that “society 
has an obligation to promote the security of 
the people by affording some measure of pro- 
tection against involuntary unemployment 
and dependency in old age,” and charging 
that the present policies while purporting to 
provide social security have, in fact, endang- 
ered it. 

Not only the federal legislation but that 
of the states challenges our attention. Our 
first duty is to live our lives and practice our 
pro essions the way they should be lived and 
practiced. Our second, and a vitally im- 
portant one, is to do our part in helping to 
bring about a better understanding of our 
problems and to secure intelligent action on 
the part of others. 


When we are told that we must “build a 
new social structure on the ruins of the past,” 
we may well inquire whether we would prefer 
to live amid the “ruins” of the new or the 
places of the old world. When we are told that 
“the demonstrated failure of the old order 
leaves no alternative but a new one,” we chal- 
lenge the alleged failure of the old, and ques- 
tion the wisdom and the ability of the phrase 
makers to create a new one. When we are 
told that “the industrial buccaneers are leading 
us back along the same old dreary road,” we 
again challenge the statement that we are g0- 
ing back and that this nation has traveled 
along a dreary road. When reference is made 
to “economic dynasties, thirst for power, 
economic tyranny, economic royalists and 
palaces of privilege,’ we advert to human 
history for the story of political dynasties, 
political tyranny, political royalists and polit- 
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ical privilege, and, to make the parallel more 
realistic, turn from history and look at the 
world today. When we hear “the profit 
system must go,” then it is time to wake up; 
“We have a Rendezvous” with Duty. 

“The social welfare,” says Glenn Frank, 
president of the University of Wisconsin, “is 
determined by the way in which men live and 
make their living, rear their families, conduct 
their schools, run their businesses, practice 
their professions, and administer their gov- 
ernments. The social welfare in the deepest 
sense can be adequately promoted only in 
and through the basic social enterprises of 
banks, business houses, firms, factories, 
schools, homes, churches, and the state which 
binds all these institutions into the organic 
unity of national life. 

“T believe that the American philosophy 
of private enterprise and political liberty, if 
now corrected in the light of experience and 
adjusted wisely to the new requirements of 
an age of plenty, will be functioning after all 
of us now living have long been dead, and the 
facisms and communisms of the moment have 
become the relic of dead yesterdays. But 
the confidence I have that capitalism and 
democracy will survive is contingent upon our 
willingness to face fresh problems with fresh 
minds and to effect without delay the cor- 
rections and readjustments the circumstances 
of the age demand.” 
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That abuses have existed, no one will deny. 
That a more active part in governmental af- 
fairs should be taken by the average citizen, 
all will admit. No one is exempt from the 
duties of citizenship. In the performance of 
those duties let us not permit the undermin- 
ing of our liberties—let us not forget that 
incentive for individual effort and the just 
rewards which accompany it constitute the 
driving forces of progress. Upon the lawyers, 
especially, rests a grave and important re- 
sponsibility to help in correcting abuses, se- 
curing the repeal of unsound, and the enact- 
ment of sound, legislation which will really 
be of enduring benefit to the people of the 
nation. It must happen here that we meas- 
ure up to that responsibility. 

Honesty, integrity, industry, thrift and self- 
reliance are virtues still. Fondly may we 
hope, fervently may we pray, and diligently 
may we strive to go forward with stout hearts 
and unafraid, in a spirit of tolerance, but of 
firm determination that, come what will, our 
American institutions and ideals will be pre- 
served. As we endeavor to find the solution 
of our problems, let us not be led astray into 
the paths of social experiments, which, if 
followed, lead to chaos, but rather with the 
light of experience to guide us, proceed in the 
sane American way of progress under the 
Constitution of the United States, the Life 
Insurance Policy of a Great Republic. 


The Progress of Aeronautical Law 


By E. SMyTHE GAMBRELL, 
Atlanta, Georgia 


N THE course of an address in Berlin a 
few days ago Colonel Charles A. Lind- 
bergh declared: 


‘Aviation has, I believe, created the most 
fundamental change ever made in war. It 
has abolished what we call sense of war- 
fare. It has turned defense into attack. 
We can no longer protect our families with 
an army. Our libraries, our museums— 
every institution which we value most is 
laid bare to bombardment.” 


He well might have listed law as one of 
our institutions which is seriously feeling the 
impact of aviation upon contemporary life. 


Latin legend more than two thousand years 
ago gave us the romantic but tragic story of 
Daedalus and Icarus. Little was said of 
man’s use of wings thereafter until the Wright 
brothers flew at Kitty Hawk in 1903. 

The repercussions that have followed in 
the wake of that short hop over the Carolina 
sand dunes thirty-three years ago have been 
tremendous and important in more ways than 
one. Not only has warfare been revolution- 
ized, but everyday life has been affected. 
Mountains, deserts, jungles and other track- 
less barriers to trade and travel have been 
overcome. People in all parts of the earth 
have been brought into closest intercourse and 
today the world is smaller in point of time 
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required by the traveler to encompass it than 
was this State of West Virginia in the days 
when George Washington was surveying it. 
The effects upon trade, custom, enlightment, 
and the growth of the conception of the broth- 
erhood of mankind are already incalculable, 
and the industry is still in its infancy. 

In no country has aviation made greater 
advances than here. We manufacture more 
than half of the world’s aeronautical equip- 
ment; American air transport companies con- 
duct more than half the world’s scheduled air 
line operations. In the past ten years in this 
country the volume of air mail has increased 
1700 per cent and the number of passengers 
on scheduled air lines has increased 14,900 
per cent. An American company dominates 
the air transportation field in Central and 
South America, in the West Indies, in Alaska, 
in trans-Pacific service, and in China, and 
within the next twelve months will be operat- 
ing regular schedules between this country 
and Europe. 

Social and economic problems are being 
created by this growing industry and solution 
of these is requiring in many instances the 
reconsideration or abrogation of hitherto well 
recognized and accepted rules of law. Law 
does not stand still,—it follows in the wake 
of civilization. It will be possible for me to 
deal only in barest outline with the many 
fascinating problems that come within the 
compass of aeronautical law. In this com- 
pany of distinguished insurance lawyers I 
should like to discuss the many important 
developments that are taking place in insur- 
ance law in relation to aviation. But I will 
ask your indulgence while I attempt to give 
you a birdseye view of aeronautical law as 
a whole, after which we will consider for a 
moment that part of our jurisprudence which 
may be regarded as common to insurance and 
aviation. 

Aeronautical law falls easily into two main 
divisions: (1) International law, and (2) 
National law; and each of these two divisions 
falls naturally into two subdivisions: (a) 
public law, and (b) private law. Let us 
first consider international law. 


International Aeronautical Law. 


When it was announced that the Wright 
brothers had succeeded in flying, legal and 
political thinkers in this country and abroad 
immediately raised the question as to who 
had control over space above the lands and 
waters of the separate nations. From time 
immemorial it had been agreed that each na- 
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tion held sovereignty over its lands and 
waters and could prevent foreign people from 
entering them. In respect to travel in air 
space, some sought to invoke the land analogy 
and others the analogy of the open seas, 
Almost immediately a body of sixty interna- 
tional jurists, known as the Institute of In- 
ternational Law, announced that space above 
the lands and waters of a country was free 
for use in international flight. But when the 
Great War came in 1914 there was an abrupt 
reversal and each country as a matter of 
practical military expediency declared its 
sovereignty over the space above its lands and 
waters. Plain declarations in support of na- 
tional sovereignty are now contained in all in- 
ternational aeronautical conventions (treaties) 
as well as in national legislation. Under this 
conception, no aircraft of one country can 
enter another or space above its lands and 
waters except by the latter’s permission. 
The general acceptance of the notion of 
national sovereignty in air space has given 
rise to the necessity of working out legal ar- 
rangements for international flight. Im- 
mediately a distinction was made between 
military aircra’t and civil aircraft. While it 
was not suggested that military aircraft of one 
nation ought to pass over the territory or 
waters of another nation without special per- 
mission, it at once became apparent that in 
civil aeronautics, general and standing inter- 
national legal arrangements ought to be made. 
Therefore, international conferences have been 
held to arrange uniform conditions of safety 
and other police measures whereby civil air- 
craft may. be admitted from one country to 
another without burdensome negotiations. 
The first conference of this sort was held in 
Paris in 1919 at which time, by international 
treaty (called a convention) a committee was 
organized to draft uniform rules. The Paris 
convention has been adhered to or ratified by 
most European countries as well as by Cana- 
da, Japan, Australia and South Africa, and 
a few other countries but not by the United 
States. The Committee that it set up is 
known as the Commission International de 
Navigation Aerrienne, usually referred to as 
the CINA. Upon Spain’s withdrawal from 
the League of Nations in 1926 that country 
called in Madrid a conference of countries of 
Spanish culture for the drafting of another 
convention which in many respects followed 
the provisions of the Paris convention but has 
been ratified only by Spain, Portugal and a 
few Latin American countries. Having fail- 
ed to ratify the Paris convention, this coun- 
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try in 1928 took a leading part in drafting 
the Havana Convention on Commercial Avia- 
tion, which has been ratified by this country 
and some of the Central and South American 
countries. It has provisions similar to those 
of the Paris convention regarding national 
sovereignty and right of peace time flight, 
but lacks its definiteness and completeness 
and it failed to create a commission to keep its 
provisions up to date and modernized. So 
this country may be said to be a party only 
to a regional convention, and its civil aircraft 
can enter most of the leading countries of the 
world (which are not parties to the Havana 
convention) only after special arrangements 
made through the Department of State for 
each flight. To overcome to a certain extent 
this handicap our country has developed an 
arrangement of executive bi-lateral agree- 
ments, which, while not having the force of 
treaties, do facilitate our international flying. 

The provisions of these multilateral con- 
ventions and bi-lateral agreements apply only 
to the use of private aircraft as distinguished 
from use of aircraft in scheduled or commer- 
cial operations. Governments are slow to 
grant foreign concerns permission for fixed 
business operations as the latter have pro- 
found economic, social and military implica- 
tions. Up to this time no foreign aeronautical 
concern has established a commercial flying 
base in this country, but when our own Pan 
American Airways recently commenced ne- 
gotiations with European nations for trans- 
Atlantic bases, the companies of the respec- 
tive nations approached asked this country 
for reciprocal privileges in the establishment 
of trans-Atlantic service. The State Depart- 
ment of this country handles the diplomatic 
features of such negotiations, and the Post 
Office Department has control of the making 
of contracts for the transportation of air mail, 
but the permit for the foreign entry can be 
granted only by the Secretary of Commerce. 
Permits, when granted, will extend only to the 
operation of a base for arrival and departure 
and will not authorize intranational com- 
merce to be carried on by the licensees. 

The nationality of aircraft is determined 
by registration. Ownership does not deter- 
mine nationality but the place of registration 
does. If an airship is registered in a partic- 
ular country it has the nationality of. that 
country. Each country determines the con- 
ditions of its registration and most countries 
require that aircraft must be owned by a na- 
tion of the country where it is registered. 

International commercial aviation early 


INSURANCE COUNSEL JOURNAL 


Page 71 


reached a position of such importance in 
Europe that to supplement the Paris con- 
vention of 1919 (which dealt only with public 
problems) France in 1925 called a conference 
of representatives of the world powers which 
met in Paris in 1926 to consider the form- 
ulation of a Code of Private International Air 
Law. It was known as the First International 
Conference on Private Aerial Law. The re- 
sult of that conference was the organization 
of the International Technical Committee of 
Aerial Legal Experts (commonly called the 
C. I. T. E. J. A.), which created within it- 
self several commissions, each charged with 
the studying and drafting for codification of 
certain phases of private international air 
law. The {first draft approved was the con- 
vention signed October 12, 1929, at Warsaw, 
Poland, to make uniform certain rules relat- 
ing to international transportation by air, 
particularly with reference to the relations 
between the owners and operators of aircraft 
on the one hand and passengers and shippers 
of goods on the other. Among other things 
the convention provides for a presumption of 
liability against the aerial carrier on the mere 
happening of an accident occasioning injury 
to or death of passengers or loss of or damage 
to baggage or cargo, subject to certain de- 
fenses allowed to the carrier under the terms 
of the convention. The convention contains 
provisions placing a limitation on amounts 
for which the carrier shall be liable. While 
the United States did not participate in the 
first two conferences, this coufitry was rep- 
resented at the Third International Confer- 
ence on Private Air Law held in May, 1933, 
in Rome, where two other conventions were 
adopted, one covering liability of the operator 
of aircraft for damage to third persons and 
property on the ground, and the other with 
reference to the attachment of aircraft. This 
country in 1934 agreed to adhere to the War- 
saw convention of 1929 and has been taking 
a definite part in the upbuilding of a rational 
body of private international aeronautical law. 
The effect of the general adoption of these 
treaties or conventions will be that a person 
contracting for international air transporta- 
tion in a country signatory to such conven- 
tions may be protected in respect to his per- 
son and his goods by uniform provisions in 
transit through foreign countries which are 
also parties to the conventions. Since trea- 
ties are paramount to local law, their provis- 
ions are effective notwithstanding possible 
contrary provisions of local law. This de- 
velopment of the law is calculated to give 
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great impetus and encouragement to interna- 
tional air travel and transportation. 


National or Domestic Aeronautical Law. 


Those who have taken the lead in the de- 
velopment of our public law of aviation have 
been chiefly concerned with safety regulation, 
business or economic regulation, and the re- 
spective scopes of state and federal power 
in regulation. 

One of the most important contributions 
that can be made to the rapid and safe de- 
velopment of aeronautics is standardization 
in regulatory laws. It is unthinkable that a 
person who flies over a half dozen states in 
one day should be expected to conform to 
diverse and conflicting local rules and regu- 
lations. 

Granting the need for uniformity, should 
the regulation be centralized in the Federal 
Government? Unquestionably Congress has 
the power to regulate interstate commerce. 
In the Shreveport case (234 U. S. 342) Mr. 
Justice Hughes declared that the Federal 
Government may when necessary to protect 
interstate commerce from local interference 
even go so far as to exercise regulatory powers 
over intrastate commerce. A few years later 
Chief Justice Taft in Railroad Commission 
vs. C. B. & Q. R. R. (257 U. S. 563) de- 
clared that: 


“Commerce is a unit and does not regard 
state laws, and while, under the Constitu- 
tion, interstate and intrastate commerce 
are ordinarily subject to regulation by dif- 
ferent sovereignties, yet when they are so 
mingled together that the supreme au- 
thority, the nation, cannot exercise com- 
plete effective control over interstate com- 
merce without incidental regulation of in- 
trastate commerce, such incidental regula- 
tion is not an invasion of state authority.” 


Therefore the Federal Government may 
regulate local flying as far as may be neces- 
sary to make interstate aviation safe and 
otherwise free from unreasonable local inter- 
ference. And the Federal Government may, 
through the making of international treaties 
on the subject of aviation, acquire broad reg- 
ulatory powers over aviation in all its phases 
in this country. 

The civil side of the industry in this coun- 
try grew without substantial legislation until 
Congress passed the Air Commerce Act of 
1926 which remains the chief Federal regula- 
tory legislation on the subject. That Act 
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placed the administration of Federal regulation 
in the Department of Commerce and required 
it to foster air commerce in various specified 
ways, and to take care of the inspection, rat- 
ing and registration of aircraft and facilities 
and the examining and licensing of air men, 
and to promulgate air traffic rules. States 
in the meantime had begun to enact separate 
state laws containing diverse provisions. Some 
fifteen years ago the Commissioners on Uni- 
form State Laws undertook to draft uniform 
state legislation. The early proposals for 
uniform legislation have become outmoded by 
rapid change in the industry and the con- 
ference of Commissioners on Uniform State 
Law, aided by a Committee from the Ameri- 
can Bar Association, began a reconsideration 
of aeronautical law some three years ago and 
the preparation of a modern uniform aeronau- 
tical code in three parts: (1) an act to pro- 
vide for state regulation of aeronautics, (2) 
an act relating to the establishment and polic- 
ing of airports, and (3) an act relating to 
substantive questions such as the right of 
flight and liabilities incidental to aeronautical 
operations. The first two of these acts have 
been completed and approved by the Com- 
missioners on Uniform State Laws and have 
been enacted in several states. The third 
part which is to go into the uniform code deals 
with many difficult subjects and may not be 
released by the Conference in the immediate 
future. The Federal Government has so 
keenly felt the importance of uniform air 
traffic rules that it has provided that its “Air 
Traffic Rules” shall be applicable to all flight 
in this country regardless of whether local or 
interstate. I am convinced that the holding 
in the Neiswonger case (35 Fed. (2d) 761) 
to the effect that these Federal rules may be 
enforced in respect to local flying is constitu- 
tionally sound. There is, however, nothing 
in the Constitution or the Air Commerce 
Act to prevent states from enacting reason- 
able regulatory legislation requiring appro- 
priate license of airworthiness and competency 
for all aircraft and air men operating within 
their borders, so long as the requirements do 
not burden interstate commerce. The Fed- 
eral Government makes its licensing facilities 
available for the testing and licensing of local 
equipment and local air men and there is no 
reason why State acts may not require Fed- 
eral licensing of all aircraft and air men as 
a condition precedent to flight within the 
State. While there are distinguished lawyers 
who believe such a provision would be un- 
constitutional in most states because a dele- 
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gation of state legislative authority to the 
Federal Government, I am firmly of the opin- 
jon that it is not subject to such attack. It 
is not a delegation but merely the require- 
ment of the fulfillment of a reasonable con- 
dition precedent to flying. There would be 
real constitutional objection to a State’s in- 
corporating by reference all existing and 
future Federal legislation and rules in relation 
to aeronautics. To meet the situation in re- 
spect to rule making it is desirable that states 
provide for commissions with power to change 
the rules from time to time in keeping with 
the progress of the industry and to maintain 
harmony with regulation in other states and 
with Federal regulation. 


Up to the present time there has been very 
little State or Federal legislation in relation 
to the business or economic aspects of avia- 
tion. Although state and Federal Govern- 
ments for many years have regulated competi- 
tion and rates in railroad transportation and 
more recently in highway transportation, it 
has been the general opinion that up to now 
the aviation industry ought to be free to grow 
and express itself without business restraints. 
However, some restraint has been exercised 
by the Post Office Department which, begin- 
ning in 1918, has had charge of the letting 
of air mail contracts. Air mail rates are sub- 
ject to limit revision by the Interstate Com- 
merce Commission, and the wages and hours 
of employment of pilots are under the super- 
vision of a separate Labor Relations Board, 
which bodies have considerable power over the 
economic welfare of' air mail carriers. The 
industry is largely dependent upon the De- 
partment of Commerce, and the Department 
of Agriculture for air navigation facilities and 
weather information. It is unfortunate that 
up to the present time our Government has 
not developed a definite or systematic policy 
for the encouragement and regulation of avia- 
tion. A few states require certificates of pub- 
lic convenience for local commercial flying, 
and it appears quite likely that the Federal 
Government in the near future will provide 
similar requirements for interstate commer- 
cial flying. 


It remains for us to consider the private 
aspects of our national or domestic law. In 
this we are dealing with the rights of indi- 
viduals and must consider (1) the responsi- 
bility of the aircraft owner or operator for 
damage done to persons or property on the 
land below; (2) the carrier’s responsibility 
to the passenger for his safe carriage; and (3) 
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the carrier’s responsibility to the owner of 
goods carried for their safe carriage and de- 
livery. 

About 1200 B. C. Edward the First, in re- 
turning home from one of the Crusades, 
brought with him a Roman legal scholar who 
gave to the English the maxim, “Cujus est 
solum ejus est usque ad coelum,” which had 
been current for some time in Rome. It is 
usually translated, “He who owns the land 
owns up to the sky.” The maxim was oc- 
casionally referred to by English judges, and 
found its way to America, where it has con- 
tinued to be quoted. It was invoked in the 
early days in connection with the simple pro- 
blems of primitive peoples, and particularly 
in respect to buildings projecting across land 
lines. Lately in this country, some land- 
owners objecting to flight above their prop- 
erty, have sought to use this maxim in actions 
for so-called aerial trespass. 

Major Elza C. Johnson, legal advisor to 
the chief of United States Army Air Service, 
in 1921 reached the conclusion that the maxim 
must be taken literally, and that before the 
Army or private persons could fly above the 
land of another, some arrangements would 
have to be made with the landowner for per- 
mission to fly, and that there would have to 
be a form of condemnation and compensation. 
Major Johnson recommended an amendment 
to the United States Constitution in which 
the right of flight should be expressly recogn- 
ized, and which would enable Congress and 
State Legislatures thereafter to deal more 
freely with the public use of air space. 

During the past six years the following in- 
teresting American cases, involving complaints 
by landowners against aeronautical activity in 
the space above their premises, have been 
decided: 


Smith vs. New England Aircraft Com- 
pany, 270 Mass. 511, 170 N. E. 385 
(1930) ; 

Swetland vs. Curtiss Airports Corpora- 
tion, 55 Fed. 2d 201 (CCA 6th, 1931); 

Rochester Gas & Electric Corporation vs. 
Dunlop, Misc. 849, 266 N. Y. Sup. 469 
(1933); 

Thrasher vs. City of Atlanta et al, 178 
Ga. 514, 173 S. E. 817 (1933); 

Hinman vs. United Air Lines Transport 
Corporation, Fed. 2d _., (CCA 9th, 
July 20, 1936). 


A reading of these cases will lead the law- 
yer into a most interesting and fascinating 
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study. At this time I can comment only brief- 
ly on the principles laid down. 

In the Smith case it was held that the 
maxim could not be taken literally, and that 
private ownership at times must yield to public 
convenience and necessity. The court, in the 
Swetland case, declared that the maxim 
had arisen in connection with occurrences com- 
mon to ancient era, and had no general appli- 
cation to aviation. It declared: 


“These (early) decisions are relied upon 
to define the rights of the new and rapidly 
growing business of aviation. This cannot 
be done consistently with the traditional 
policy of the courts to adapt the law to the 
economic and social needs of the times.” 


In the Rochester case the New York court 
said: 


“Not to go beyond the necessities of this 
case, if that maxim ever meant that the 
owner of land owned the air space above the 
land to an indefinite height—it is no longer 
the law.” 


The Supreme Court of Georgia, in the 
Thrasher case, where the codification of the 
maxim was involved, said: 


“What is the sky? Who can tell where 
it begins or define its meaning in terms of 
law? When can it be said that a plane is 
above the sky or below it? How can there 
be an unqualified tangible right in a thing 
so indeterminate and elusive? What and 
where is the res of which a court may as- 
sume jurisdiction in a case involving a 
private claim of title? Possession is the 
basis of all ownership (Mou. vs. Holland, 
252 U. S. 416) and that which man can 
never possess would seem to be incapable 
of being owned.” 


The Hinman case, which arose in Califor- 
nia, involved a suit in which a landowner 
sought (a) damages for wrongful use of space 
above his land, (b) rental for past use of the 
space, and (c) injunction against future use. 
The court there declared: 


“In applying a rule of law or constru- 
ing a statute or constitutional provision, 
we cannot shut our eyes to common knowl- 
edge, the progress of civilization, of the ex- 
perience of mankind. A literal construc- 
tion of this formula will bring about an 
absurdity. The sky has no definite loca- 
tion.” , 
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Virtually all of the state aeronautical acts 
contain provisions defining the right of flight. 
However, there is virtually no legislation deal- 
ing in detail with the extent of the rights of 
the person damaged on the ground. The 
third part of the proposed uniform aero- 
nautical code now being drafted is itself be- 
ing divided into three parts, namely, a uni- 
form aviation liability act; a uniform law 
of air flight; and a uniform air jurisdiction 
act. The Conference of Commissioners on 
Uniform State Laws has made a preliminary 
draft of these three acts. These preliminary 
drafts provide for compulsory insurance on 
the operation of all aircraft in respect to lia- 
bility for injuries to persons or property; 
they also set forth the conditions of liability 
for injury to persons or property on the 
ground, without regard to negligence; like- 
wise there are provisions for liability up to 
$10,000.00 for injuries to passengers, this 
without regard to negligence, and to meet con- 
stitutional objections in certain states an alter- 
native section is proposed under the terms of 
which carriers and passengers who do not ex- 
pressly negative the application of this lia- 
bility law are deemed to have accepted the 
provisions of the same. These drafts con- 
tain other provisions respecting the extent of 
the scope of the right of flight and the limita- 
tions upon its enjoyment; and they provide 
that crimes committed in space above a state 
shall be deemed to be against the laws of that 
state; and that contracts entered into while 
in flight above a given state shall have the 
same effect as if entered into on the land 
beneath. These recommendations have not 
ripened into actual law in this country, and 
it may be said that the law in respect to the 
liabilities of operators of airplanes and car- 
riers by air are yet in a formative state and 
subject to a great deal of reconsideration. 
The advances being made in respect to 
similar matters in private international law 
under the leadership of the C. I. T. E. J. A. 
will doubtless stimulate the development of 
our domestic law. In the absence of special 
legislation several cases have arisen. A recent 
one is Conklin v. Canadian Colonial Airways, 
(242 App. Div. N. Y. 625, 1935), in which 
the Court passed upon an attempted limita- 
tion of liability written into a passenger ticket 
and declared: 


“Tt is the law of this state that a com- 
mon carrier of passengers for hire cannot 
refuse to carry them unless they stipulate 
or contract that the carrier shall not be 
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liable for its own negligence or that of its 
employees. This state has never gone that 
far.” 


In Glose v. Curtiss Wright Flying Service, 
(66 Fed. (2d) 711) there was a similar hold- 
ing. The decided weight of authority in this 
country is in accord with these cases. 

The law of liability for injuries to passeng- 
ers or goods in aerial transit is not well settled 
in this country,—but nowhere is it denied 
that there is liability for injuries resulting 
from proven negligence either in respect to 
equipment or its operation. As to liability 
to persons on the ground, there are two 
theories presented, one of absolute liability 
and the other of liability for negligence. The 
latter seems to be the majority view. 

In this connection a word should be said 
about the doctrine of “res ipsa loquitur,” 
which, owing to the fatal nature of aero- 
nautical casualties is frequently invoked. In 
Wilson v. Colonial Air Transport, (180 N. E. 
212), Allison v. Standard Lines, (65 Fed. (2d) 
668), and Herndon v. Gregory, (81 S. W. 
(2d) 849) it was held the doctrine did not 
apply under their facts. The Court in the 
Wilson case declared: 


“It is to be observed that the doctrine 
will not be applied if there is any other 
reasonable or probable cause from which it 
might be inferred that there was no negli- 
gence at all.” 


In the Allison case the Court said: 


“The deceased in this case necessarily 
took upon himself all the usual and ordinary 
perils incident to airplane travel.” 


However, there are numerous American de- 
cisions in which the application of the doctrine 
in relation to aeronautical accidents has been 
approved. 

In conclusion let us consider for a moment 
the effect of aviation upon life insurance. 
The ineffectiveness of policy provisions form- 
erly in general use to protect insurers from 
liability for death resulting from aerial flight 
was demonstrated in the case of Pacific 
Mutual vs. Van Fleet, (107 Pac. 1087) when 
the California court refused to recognize the 
broad “hazardous occupation” clause as a de- 
fense to liability in a fatal injury resulting 
from a single balloon ascension. The widely 
used provisions for double indemnity in case 
of death while riding on a common carrier 
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have been the basis of numerous recoveries in 
respect to deaths occurring not only on estab- 
lished air lines but on so-called private planes 
for hire. Efforts of the insurers to protect 
themselves against aviation disasters by re- 
quiring a warranty answer in the written ap- 
plication have been hindered by statutes and 
judicial decisions greatly reducing the ef- 
fectiveness of warranties. Furthermore re- 
cent statutes making policies incontestible 
after a certain time militate against such war- 
ranties. 

As far back as 1913 insurers began the em- 
ployment of specific aviation clauses in their 
policies in an effort to limit the risk and 
liabilities. These early so-called “exclusion 
clauses” provide that participation in aviation 
or engaging in aviation was to be excepted 
from the coverage. Little effect was felt by 
insurers for some years due to the slight in- 
terest of the public in aviation. Our entry 
into the World War in 1918 immediately 
brought aviation to the forefront and gave im- 
portance to the aviation provisions of life in- 
surance policies. 


Generally until very recently cases in which 
the expression “participating” was involved 


have resulted adversely to the plaintiff re- 
gardless of whether the assured was pilot or 
passenger; while cases in which the expres- 
sion “engaging” was involved have resulted 
in decisions to the effect that such exclusion 
was directed only at one actively having to 
do with the operation of the plane and not as 


a passenger. (Head v. New York Life, 
43 Fed. (2d) 517; Benefit Association 
v. Hayden, 175 Ark. 57, 299 S. W. 995). 
Frequently courts have refused to give effect 
to such exclusion clauses on the theory that 
they are ambiguous and meaningless. De- 
cisions have not been unanimous in respect 
to the phrase “engaging as passenger or other- 
wise” when used in connection with the word 
“expedition” (Gibbs v. Equitable, 256 N. Y. 
208, 176 N. E. 144). The recent authorities 
deny effectiveness to the exception in such con- 
nection (Provident Trust Co. v. Equitable, 
316 Pa. St. Rep. 121, 172 Atl. 701). Where 
the words “aeronautic operations” have been 
used in connection with the word “participate” 
it has been held not to affect a mere passenger 
unless the assured was actively directing the 
flight (First National Bank v. Phoenix, 62 
Fed. (2d) 681). 

While the early cases construing the phrase 
“participation in aeronautics” held it effective 
against a casual passenger, the change of the 
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character of aviation from stunting to an 
established business has resulted in a reversal 
of the early construction, as shown in the 
recent case of Gregory vs. Mutual Life, (78 
Fed. (2d) 522). The nearest the Supreme 
Court of the United States has come to this 
question was in the passing upon similar 
language in connection with the moving of 
explosives, and where the court held against 
the casual participant. 

The courts rather consistently have held 
that assured passengers are not affected where 
the word used is “engaged.” Efforts of some 
insurers to strengthen their exclusions by ad- 
dition of the words “as passenger or otherwise” 
have in some instances proved a boomerang. 
In the Gregory case above cited the court de- 
clared that the more recent custom of adding 
more explicit language amounted to an ad- 
mission on the part of insurers that the earlier 
language was ambiguous. This construction 
has resulted in recoveries on many of the early 
policies the language in which was formulated 
in relation to the then undeveloped industry. 

The rapid changes in the industry and the 
various meanings attached to words at any 
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given time and especially so at different 
times have resulted in much irreconcilable 
dicta from the courts. An unreasonable hard- 
ship has been worked upon the insurers in the 
tendency of courts today to construe in terms 
of present circumstances language that was 
written in policies fifteen or twenty years ago 
and which at that time was generally accepted 
as meaning something entirely different from 
what the courts are today holding it means. 
It would seem that courts ought to rec- 
ognize that a contract should be construed 
so as to give effect as nearly as possible to 
the intention of the parties at the time they 
entered into the contract; and to do this words 
and phrases ought to be construed in the light 
of circumstances surrounding the making of 
the contract in which they appear. But it 
now appears that the courts in passing upon 
millions of policies issued many years ago 
will construe the words “participating,” and 
“engaging,” as not to affect the insurance 
status of a casual passenger either in a private 
plane or in a transport plane; but will con- 
strue such language as affecting pilots and 
members of the crew. 


The Dawn and Evolution of Suretyship 


By Ratpy R. HAwxuurst, 
Chicago, Illinois 


O MUCH has been written and spoken 
of later day suretyship, and it is a subject 
of such general knowledge nowadays, that I 
have largely confined myself in this address 
to an examination of the subject from the 
point of its origin or very beginning, endeav- 
oring to trace thereafter only shortly its de- 
velopment as it has come down to us through 
the ages. 

At the very root of contracts lies surety- 
ship, the first contract, the basic contract, 
“parent of all forms of contract.” The 
promise of a third person to stand as surety 
for the obligation of another and to make 
compensation if the other failed to perform, 
was known to the people of remotest anti- 


quity. Such contracts of the Sumerian, Baby- + 
lonian and other Mediterranean peoples, as: 


have survived the vicissitudes of time, bear 
witness to a high stage of legal and commer- 
cial development, (which was later lost in the 
Middle Ages), and exhibit a flexible and ad- 


vanced employment of the suretyship con- 
cept. A tablet from the library of Sargon I., 
King of Sumer, (2750 B. C.), records the 
lease of a farm, the lessee convenanting to pay 
one-half the produce, and to return the farm 
in good condition; performance by the lessee 
being guaranteed by a merchant in the City of 
Assur. 

Another tablet of Sargon records a con- 
tract for the safe delivery of a Sumerian mer- 
chant’s daughter as a virgin to a suitor in 
India; the promise of the chief of the caravan 
being secured by a bond with another mer- 
chant of Sumer as surety. 


; Among the contracts of the Babylonians 


are to be found the promise of the bail or 
surety to produce a prisoner; the promise to 
bear responsibility for a “debt of silver’; for 
the sale of a “necklace * * * composed of 
three hundred and three stones, in perfect 
condition;” a surety bond for the safe arrival 
of a caravan bearing dates, and a similar 





October, 1936 INSURANCE COUNSEL JOURNAL Page 77 


bond against the running away of certain 
fowlers or servants. Employment of surety- 
ship by the Egyptians, Persians and the 
Greeks has also been established. The 
Romans carried suretyship forward to new 
heights, and the Institutes of Gaius, written 
circa 150 A. D., disclose the existence of sev- 
eral classes of sureties and the regulation of 
various aspects of suretyship in a manner 
that remained unrivaled by the common law 
until a very late period of its development. 
So refined was the treatment of the suretyship 
relation by the Romans, that a discussion of 
Roman suretyship had best be deferred until 
we have examined suretyship in its embryonic 
stages. 

We have seen that the records of antiquity 
exhibit suretyship in full blossom. No trace 
of its infancy among the Oriental peoples re- 
mains. Primitive law, however, is not a mat- 
ter of dates. Human institutions in their 
development follow a cycle that appears with 
remarkable uniformity in cultures that are 
widely separated in space and time. It is, 
therefore, possible that the tribal customs of 
a Twentieth Century jungle tribe, which rep- 
resent a step many centuries lower in the 
evolutionary ladder than the complex culture 
of the Pharaohs that is actually five thousand 
years older in point of time, may furnish a 
clue to the origin of that very culture. For 
the student of suretyship it is fortunate that 
the Germanic tribes and their descendants, 
the Anglo-Saxons, began the ascent from a 
primitive tribal culture to a highly organized 
state at a time sufficiently recent to make 
possible the preservation of the records of this 
evolution. So, to study the early stages of 
suretyship, we turn, not to the highly inte- 
grated Roman Law, but to the customs of the 
Germanic tribes, as they emerged from their 
dim forests on to the European stage of the 
Dark Ages. These customs reached their 
apogee in the ancient laws of the Anglo-Sax- 
ons; and in these laws, covering the period 
extending from circa 600 to 1000 A.D., are 
to be found materials, not only illustrating 
the gradual development and extension of 
certain aspects of suretyship, but also support- 
ing the conjectures of historians as to the earl- 
ler stages that antedate the written law. 

_ The concept of suretyship is first manifested 
in two primitive institutions; the giving of 
hostages, and the composition of the blood- 
feud, that is to say, in the promise of the 
family of a slayer to see that compensation 
for the life of the victim will be made to his 


kinsmen. Perhaps, as Maitland suggests, the 
original security given to secure such pay- 
ments took the form of hostages. Each in- 
stitution has left its impress upon the early 
law of suretyship, and each will, therefore, re- 
pay some study in detail. 

“Out of the giving of hostages”, said 
Holmes, “familiar in Caesar’s time, grew the 
guaranty of another’s obligation.” Cato’s vol- 
untary surrender as a hostage to the Cartha- 
ginians, furnishes a striking example in Ro- 
man history. More familiar, perhaps, is the 
Bible story of Joseph and his Brethern. Sold 
by his brethern into slavery, Joseph in time 
became Governor of Egypt. When his breth- 
ren later came to Egypt to buy grain, leaving 
Joseph’s favorite brother, Benjamin, behind, 
Joseph kept one of the brothers, Simeon, as 
a hostage, a surety for the promise of the 
brothers to send Benjamin upon their return. 
As late as 1745 the practice of giving hostages. 
to secure performance is to be found, when 
hostages were given to secure the treaty of 
Aix la Chapelle. 


Probably the giving of hostages as security 
for performance may be attributed to the in- 
ability of the primitive mind to conceive the 
satisfaction of an obligation, delictual or con- 
tractual, except in terms of the immediate 
grant of a tangible thing. Thus, a wrongdoer 
might pay in property; he might give himself 
up as a slave to work out the obligation, or he 
might surrender a hostage as security until 
payment was made. The common law fur- 
nishes other illustrations of this trait of the 
primitive mind; in the ceremony of seisin 
whereby land was transferred by the giving of 
a twig or a handful of earth; in the origin of 
Debt wherein the debtor was conceived as 
making an immediate grant of a sum certain 
to the creditor, merely retaining in his pos- 
session that to which the creditor thenceforth 
had title. 

The giving of a hostage was akin to the 
pledge of a chattel; it was, in fact, the pledge 
of a human res. It is a curiosity of legal his- 
tory that the word ‘pledge’, which we now use 
in connection with the giving of a chattel as 
security, was initially used in connection with 
suretyship, deriving from the Latin plegius, 
or surety. 

When the debtor paid with his own person, 
he made himself liable with his own body; if 
he offered another as surety, he paid with the 
person of the latter. Satisfaction of the ob- 
ligation released the hostage; but a failure to 
fulfill the obligation forfeited the hostage to 
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the creditor who thenceforth, under the primi- 
tive law, had the right to kill, mutilate or en- 
slave him. Holmes, retelling the old trouba- 
dour’s tale, Huon of Bordeaux, relates how 
Huon, in order to expiate the slaying of 
Charlemagne’s son, set about to perform var- 
ious Herculean labors, leaving twelve of his 
knights as hostages. When Charlemagne is 
made to believe that Huon disobeyed certain 
of his orders, he cries out “I summon hitherto 
the pledges for Huon. I will hang them and 
they shall have no recourse.” Nor was this 
mere romancing, as can be seen from the tenth 
century laws of Edgar and Canute. The law 
of Edgar provided that “If anyone do wrong 
and run away, let the bork |surety| bear that 
which he ought to bear.” 

Thus it appears that the body of the host- 
age was actually bound for the debt. From 
this flowed two distinguishing characteristics 
of early suretyship: 


(1) The obligation of the surety was 
not secondary, as in modern law, but the 
surety was primarily liable. Indeed, in 
primitive law, the debtor freed himself in 
giving the hostage; thenceforth the creditor 
must rely solely upon the person of the 
hostage or surety. 

(2) The death of the surety destroyed 
the right of the creditor. No liability was 
transmitted to the heirs of the hostage as 
that would have required a pledge of the 
persons of the heirs. 


This early idea that surety was bound body 
for body survived late into the common law 
in form of the promise of bail. Holmes 
traces this devolution from Charlemagne’s 
addition to the Lex Selica, which speaks of 
the freeman who has committed himself to 
the power of another by way of surety, 
through the English Law of Henry the First, 
which copied the very phrase, through 
Canute’s rule that bail must be judged accord- 
ing to the liability of the principal, to the 
reign of Edward the Third, when Justice 
Shard, after declaring that bail must be 
charged if the prisoner escapes observed that 
“some say that the bail shall be hanged in 
his place.” The English law still retains a 
trace of this primitive notion in the bail of 
modern criminal law, the bail being bound body 
for body, and “modern law books find it 
necessary to state that this does not make 
them liable to the punishment of the principal 
offender if he does not appear, but only to a 
fine.” A bail bond of this sort, wherein the 
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liability of bail is pecuniary only, though 
late in the evolutionary scale, appears very 
early in history. Among the records of the 
Murashu, sons of Nippur, a great commercial 
house of Babylon in the fifth century, B. C., 
is to be found a contract wherein it appears 
that one Bel-ah-iddina spoke to Bel-nadin 
shumu, son of Murashu thus: “Deliver un- 
to me Nidintum-bel, son of my brother, Esche- 
etir, who is held in prison. I shall become 
bail for him that he does not go from Nippur 
to any other place * * * If Nidintim-bel * * * 
should go from Nippur to any other place 
[without permission] Bel-ah-iddina shall pay 
to Bel-nadin shumu ten mana of silver.” 
Gradually the liability of the hostage-surety 
was ameliorated, the possibility of death on 
default being first supplanted by reduction to 
the status of a debtor-slave. By the time of 
the Franks it was possible to free the debtor- 
slave from his bondage by a satisfaction of 
the debt, even after default. Still later the 
debtor-bondsman was only required to render 
services as a household follower; and finally 
the hostage-surety was merely restricted in his 
freedom. Holmes has remarked that the first 
appearance of contract in our law “is to be 
traced to the gradual increase of faith in the 
honor of the hostage, if the case calling for 
his surrender should arise, and to the con- 
sequent relaxation of actual imprisonment.” 


As time passed, the promise to surrender 
gave way to the promise to pay, physical re- 
straint yielded to pecuniary liability; and the 
Norman period saw the surety pay with his 
body only in exceptional instances, his liability 
being translated into money. This course of 
development, from the p/ysical surrender of 
a hostage to a reliance upon the promise of 
a surety, may explain one of the paradoxes of 
early common: law. Centuries before the di- 
rect promise of the debtor to the creditor was 
enforceable as a promise, the law recognized 
the promise ofja third person for the obliga- 
tion, in one fm of suretyship or another. 
Perhaps the acceptance of a surety’s promise 
was the culmination of the historical sequence 
which began with the surrender of his person. 
Long after the giving of hostages had disap- 
peared, the habit of relying on the liability 
of the third person, the hostage-surety, per- 
sisted; the primitive mind had come to accept 
the promise of a third person by imperceptible 
gradations. No such background existed for 
the promise of the debtor himself. Recog- 
nition of that promise in the common law had 
to arrive by a different route. 





October, 1936 


In the transition from lawless barbarism 
to some semblance of law and order, the com- 
position of the blood-feud marks an import- 
ant milestone. Law first emerges when the 
family of the slaying kinsman, instead of re- 
sorting to bloody vengeance, consents to ac- 
cept payment, or a promise of payment, for 
the life of the victim, a promise for which the 
family of the slayer stands surety. We may 
safely say that Roman law, and certainly 
Germanic law, originated in this way. The 
edict of the Lombard Rothai (643 A. D.) is 
shot through with traces of the feud and the 
family responsibility for the offenses of a 
member. 

The readiness of the family to assume this 
onerous obligation results from the organiza- 
tion of primitive society. In the absence of 
a central peace-preserving authority, the in- 
dividual looks to the family for protection. 
Under a rigorous duty to seek vengeance for 
a hurt to one of its members, the family in 
defending one, defends all. Conversely, ven- 


geance for an act committed by an individual 
falls upon his entire family. Hence, the kin- 
dred of the slayer stand surety for his promise 
to pay, and pay the blood-price of the victim, 


“not because they are bound to help a kins- 
man out of a difficulty, but because they 
themselves, and every of them, are liable to 
the revenge of the slain man’s clan. With the 
money, wergeld or galanus, they purchase, 
not their relatives’ peace, but their own.” 

At first the composition of the feud and 
the accompanying promise of the clan is op- 
tional and voluntary. As the State grows in 
power and begins to interfere in such matters, 
the composition becomes mandatory; a tariff 
for injuries appears and the formalities gov- 
erning the composition are embodied in law. 
Although the State interposes early in Anglo- 
Saxon law, the course of the feud being trace- 
able from Ine (688 A. D.), to Edmund (940), 
the extent of this interference should not be 
overestimated; for “on the eve of the Norman 
Conquest mere homicide can still be atoned 
for by the payment of the dead man’s price 
or ‘wergeld’, and if that be not paid it is 
tather for the injured family than for the 
State to slay the slayer.”” The formalism so 
characteristic of early German procedure 
marks the law of Edmund which sets forth 
the steps to be taken in the composition of 
the blood-feud. In order to “appease the 
deadly feud” the slayer is directed to “give 
pledge to his forespeca [representative] and 
the forespeca to the kinsmen, that the slayer 
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will make bot [compensation] to the kin. 
Then after that it is requisite that security 
be given to the slayer’s forespeca that the 
slayer may, in peace, near and himself give 
wed [pledge] for the wer [blood-price]. 
When he has given wed for this then let him 
find thereto a wer-borh |i. e., a surety for 
payment of the blood-price].” 

Closely allied to the suretyship of the clan, 
is a form of suretyship for good behavior, 
“which served the purpose of the modern bond 
to keep the peace.” The law of Aethelstan 
provided that if one were released from im- 
prisonment for theft, the kindred were to 
“enter into bork [surety] for him that he 
evermore desist.” Similar provisions govern- 
ed the responsibility of the clan for those re- 
leased after imprisonment for arson or witch- 
craft. Presumably, the next step in the de- 
velopment of suretyship was the responsibility 
of the clan for the appearance of the law 
breaker at trial. A later step, the use of non- 
kindred suretyship to secure appearance at 
trial, marks the first mention of suretyship 
in Anglo-Saxon law. It is found in the Kent- 
ish law of Hlothaer and Eadric (673) which 
provides that “If one man make plaint against 
another in a suit and he cite the man” to a 
folk-assembly or court of the tithing, “let the 
man always give bork [surety] to the other 
to do him such right as the Kentish Judges 
prescribed to them.” It may be inferred that 
the surety was responsible for the payment 
of the judgment, as well as for the appearance 
of the defendant. This use of suretyship as 
a procedural device to get a defendant to 
court and secure payment of the judgment 
may be attributed to the absence of power in 
the undeveloped state. Only the sureties 
could be relied on to exercise the necessary 
pressure on the defendants. 

From the use of suretyship as a procedural 
device to insure attendance of the defendant 
and payment of the judgment, it was not a 
far cry to the guarantee of other obligations. 
So, the early law of Hlothaer and Eadric pro- 
vided that if an orphaned child departed with 
the mother, the paternal kinsmen were to give 
surety for the patrimony until the child was 
of age. A similar requirement that a guar- 
dian give surety for the proper conduct of the 
affairs of the ward was known to Roman law. 

Also anticipated by ancient law is the law 
of Ine, the West Saxon, (688), which pro- 
vided that: “If a man buy a wife and the 
marriage take not place, let him make com- 
pensation to his surety,” [who would, of 
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course, be responsible in the first instance]. 

Ine’s law finds its prototype in the Baby- 
lonian law, under which, Herodutus tells us, 
“No man could take away the woman whom 
he had purchased without first producing a 
surety that he would make her his wife.” 

The betrothal contract, and the various 
promises required of the bridegroom, each 
promise being secured by sureties, are set forth 
in great detail in the law of Edmund (940). 
In return for these promises the relatives of 
the woman promised that she would be his 
wife and furnished sureties by way of security. 

Another instance of suretyship in the old 
Anglo-Saxon Law is worthy of notice. Aethel- 
red (980 A. D.) ordained that no man should 
either buy or exchange unless he had sureties 
or witnesses. Several problems were solved 
by the application of suretyship to this situa- 
tion. If the chattel were claimed to be 
stolen, the vendor could be compelled by his 
sureties to come into court and defend in place 
of the vendee. Should judgment go against 
the vendor in this suit for theft, the sureties 
could compel the vendor to make good to 
the vendee the loss of the chattel. This use 
of suretyship in connection with sales was 
also anticipated by the ancients. Framed 
with an eye to protection of the vendor, 
rather than the vendee, a treaty made be- 
tween Rome and Carthage in 509 B. C. de- 
clared that “Men coming to trade may con- 
clude no business except in the presence of 
a herald or town clerk, and the price of what- 
ever is sold in the presence of such shall be 
secured to the vendor by the State, if the sale 
take place in Libya or Sardinia.” 


It will be noted in this Roman Treaty that 
the State appears in the role of a guarantor, 
a phenomenon which, though it be novel to 
the modern lawyer, existed centuries before 
the Romans. In the Code of Hummurabi 
(2250 B. C.) there is a provision that if a 
brigand who has committed a highway rob- 
bery be not captured, “the man who has been 
robbed shall, in the presence of God make an 
itemized statement of his loss, and the City 
and the Governor in whose Province and 
jurisdiction the robbery was committed, shall 
compensate him for whatever was lost.” 

The concept of communal responsibility or 
suretyship was known to the Saxons, and in 
the Anglo-Saxon Law can be traced the pat- 
tern of its development. Coincident with the 
extension of suretyship to situations other than 
the blood-feud, was the extension of respon- 
sibility beyond the confines of the family. 
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Early in tribal law the responsibility of the 
family for its component members was ex- 
tended to the entire kinship ‘or clan. A 
tendency to supplement the mutual guarantee 
of the clan with the wider responsibility of 
a non-kindred group appears in the early 
Saxon law of Ine, which provides that: “If 
a man, kinless of paternal relatives, fight 
and slay a man, and then if he hath maternal 
relatives, let them pay a third of the wer 
[blood price], his gild-brethren a third part, 
for a third let him flee”, i. e., let him be 
banished. Alfred later added (871) that if 
the slayer had no maternal relatives also, then 
these gegildan or gild-brethren, were to pay 
one-half. Another departure from clan re- 
sponsibility is found in the law of Hlothaer 
and Eadric, which required a defendant to 
give surety for appearance before the Kentish 
Judges. These same laws also modified the 
clan responsibility by providing that “If a 
man entertain a stranger for three nights at 
his own home, a chapman or any other who 
has come over the march, and then feed him 
with his own food, and he then do harm to 
any man, let the man bring the other to just- 
ice or do justice for him.” 

Constantly preoccupied with the problem 
of more effectively securing the appearance 
of the defendant in court, the Saxons added to 
the suretyship of the clan and the individual 
that of the lord, a law of Aethelstan holding 
him responsible for pledging all his men. 
Universal suretyship was achieved by Edgar 
(960), who required every man to “so order 
that he have a borh, and let the borh then 
bring and hold him to justice * * *.” 


As the lords grew in power, they sought to 
decrease their responsibility for those on their 
lands, and accordingly group responsibility 
came into being, the responsibility of the tith- 
ing and hundred. Before the Norman Con- 
quest, the “free engagement of neighbor for 
neighbor began to supersede the compulsory 
suretyship both of the borh for the defendant, 
and of the kindred for the clansman.” With 
the advent of the Normans came a change 
from the voluntary pledging of a man by his 
neighbor to the compulsory system of surety- 
ship, known as Frankpledge. Frankpledge 
flourished in twelfth. century England, and 
with it the co-responsibility of the group 
reached its pinnacle. It resulted, not so much 
from the development of a refined social con- 
science, as from the necessities of a period of 
lawless conflict. Surrounded by a rebellious, 
hostile Saxon population, William the Con- 
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. queror sought to penalize local uprisings and 


discourage the assassination of his Norman 
followers, and to this end he imposed complete 
collective responsibility. ‘‘All villains, [that 
is all the ordinary men of the vills], shall be 
in Frankpledge,” reads the old law. If a 
wrongdoer was not produced by his com- 
munity, the fine was assessed against the com- 
munity at large. The effect, if we are to be- 
lieve the old Saxon Chronicler, writing not 
jong after William had passed from the scene, 
was magical. “Among other things,” says 
the Anglo-Saxon Chronicle, “is not to be 
forgotten the good peace that he made in this 
land; so that a man who had any confidence 
in himself might go over his realm, with his 
bosom full of gold, unhurt.” 

From the fourteenth to the eighteenth cen- 
turies the evolution of suretyship was rapid, 
and the high stage of legal and commercial 
development known to the early Mediter- 
ranean peoples and later lost in the Dark 
Ages, was largely regained. Historically, 
therefore, suretyship is older than either 
banking or insurance because, while we have 
traced suretyship from the remote dawn of 
antiquity, banking can probably be traced 
back only to the banks of Venice, beginning 
in the fourteenth century, and insurance, as 
we know it, is less than 500 years old. 


Before the eighteenth century suretyship 
was an individual matter, and the sureties, 
in every recorded instance, were individuals 
who, as a rule, were not compensated for the 
service rendered. The first reference to 
corporate and compensated suretyship ap- 
peared in the London Daily Post in the year 
1720, when subscriptions for stock were 
opened in the Devils Tavern, Charing Cross, 
for a society that would insure masters and 
mistresses for whatever loss they would sus- 
tain by theft from any servant registered by 
the society. 

While individual suretyship was well known 
during the reign of Queen Elizabeth, it was 
hot until 1840 that corporate suretyship came 
into general use with the formation of the 
Guaranty Society of London, organized for 
the purpose of writing fidelity insurance. 
Thereafter, corporate suretyship gradually 
developed, but it was only in the last fifty 
years that it has become such a necessary and 
important factor in commercial, industrial 
and business life. 

While surety bonds for compensation are 
how generally known and written throughout 
the world, the development of suretyship in 
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America has far exceeded that in any other 
country, and is now one of the major divisions 
of the insurance field. 

The tremendous growth and expansion of 
the business of suretyship in recent years, is 
well known to all, but perhaps few of us re- 
alize that it has been developed from an 
ancient custom first recorded over 4500 years 
ago. 

So much then for the origin and rise of 
Suretyship. Has it reached its zenith, and is 
it about to enter a decline? I do not believe 
so. I have as much faith in it as in the future 
of America, and I have unlimited faith in 
that. 

The future of suretyship and of all insur- 
ance of any kind, is necessarily dependent on 
the future of our Ship of State, but there must 
be no question in the minds of any of us that 
that Ship of State will move forward safely 
and securely out of the present troubled 
waters. 


In the words, to borrow the thought of one 
great writer and patriot, referring to this 
mythical ship: 


“Some there be who say that, built as 
She was in ‘horse and buggy’ days, She is 
no longer seaworthy so should be relegated, 
as so many before, to the Valhalla of the 
Nations. No more false idea ever emanat- 
ed from the mind and heart of man. 

“Built She was by trained and expert 
hands, under the direct supervision of the 
most brilliant array of practical statesmen 
ever assembled at one time in the history 
of the world; constructed with timbers 
which Anglo-Saxons these thousand years 
have hewn, at infinite cost of blood and 
treasure, from the citadel of centralized 
power itself; designed to ride every storm 
and tempest that might blow. She is as 
sound, as modern, and as eternal as the Ten 
Commandments themselves. 

“Tt is true that She is listing badly; that 
She is consuming in her engines the pro- 
duce of future generations; that She moves 
first this way, then that, without fixed 
guide or compass. But the fault is neither 
in her design nor her construction; and 
the remedy is neither to scrap or rebuild 
the Ship of State, but rather that the of- 
ficial crew be made to walk the plank. 

“Then restore upon her bridge Common 
Sense, Experience, and lofty and unselfish 
Patriotism—then from bow to stern and 
engine room to fighting top man her with 
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old-fashioned, rugged individualists whose 
bloodstream is unpolluted by one single 
foreign ‘ism’—then turn her prow to the 
open sea and once more chart her course 
by the fixed lights of the organic law of 
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the Nation, and America will move forward, 
safely, majestically and irresistibly to that 
port where endures peace, prosperity, se- 
curity, justice and liberty, under a govern- 
ment of Jaw, not of men.” 


Report of Treasurer 


Mr. Harvey E. White, Treasurer, 

The International Association of Insurance Counsel, 
Norfolk, Virginia. 

Dear Sir: 

We have audited your accounts as Treasurer of 
The International Association of Insurance Counsel 
from September 1, 1935 to August 10, 1936 and sub- 
mit herewith the following statements: 


STATEMENT OF CASH RECEIPTS AND 
DISBURSEMENTS 
FroM SEPTEMBER 1, 1935 To AuGusT 10, 1936 


STATEMENT OF CASH DISBURSEMENTS BY 
OFFICERS 
FroM SEPTEMBER 1, 1935 to AucusT 10, 1936 


These statements are, in our opinion, self-explana- 
tory, however, advise that the balances on deposit 
in the following banks were verified by direct con- 
firmation with depositories: 

Seaboard Citizens National Bank, 
Norfolk, Va. $6,457.22 
National Bank of Commerce, Norfolk, Va... 3,523.85 


TOTAL Se 
Respectfully submitted, 
P. Dattas & Co. 
Certified Public Accountants. 


CASH RECEIPTS AND DISBURSEMENTS 
From SEPTEMBER 1, 1935 To AuGusT 10, 1936 


Casu BaLtance—Auvucust 31, 1935 
(Per James L. Rothwell, Certified 
Public Accountant’s Report) : $ 7,332.26 
App—CasH REcEIPTsS 
Received of R. B. Montgomery, Jr., 
Secretary 
December 19, 1935 _$ 100.00 
January 16, 1936 ' - 100.00 
February 3, 1936 . 2,000.00 
February 14, 1936_. . 2,000.00 
March 25, 1936 cones 2,500.00 
May 1, 1936... _..... 1,000.00 
July 14, 1936 2,000.00 


$9,700.00 
Sundry Subscriptions Received 54.00 
InTEREST—Bank of Commerce, 
Norfolk, Va... $52.77 
Buckeye State Build- 
ing and Loan Co... 5.23 


Total Cash Receipts 9,812.00 





Total Cash Receipts and 


Opening Balance $17,144.26 


Less—CasH DISBURSEMENTS 
Secretary’s Salary (J. A. 

Millener) . _.$ 104.17 
Stenographers’ Salaries - ——— 
Postage, Telephone and 

Telegraph and Express... 274.84 
Printing and Stationery. 289.37 
Convention Expense —.....___ 1,357.15 
Executive Committee Meeting 1,865.27 
Journal and Year Book... 2,058.71 
ee 
Auditing —_ a 70.00 
President’s Convention ‘Ex- 

EES 
Insurance __.. , 17.50 
Incidentals (Including Gift 

to Past Secretary)... 25.85 

Total Disbursement it $ 7,163.19 





Cash Balance—July 31, 
ee ee es . $ 9,981.07 
On Deposit IN THE FOLLOWING BANKS: 

Seaboard Citizens National 
Bank, Norfolk, Va. 
National Bank of Com- 

merce, Norfolk, Va... 3,523.85 


$6,457.22 


$ 9,981.07 





ANALYSIS OF CASH DISBURSEMENTS— 
BY OFFICERS 
From SEPTEMBER 1, 1935 to AucusT 10, 1936 


Wa ter R. Mayne, President 
Convention Expense 

Joun A. Spm Past Secretary 
Stenographer _ a 
Auditing 
Stationery and Printing _ 
Convention Expense (1935) 
Postage and Telegraph 
Salary — ees 
Subscription (1936 ‘Law 

Directory) . 


R. B. Montcomery, Jr., 
Secretary 
Stenographer 
Supplies, aw and 


Telephone, a and 


Express 
Insurance 


1,260.02 
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Harvey E. Wuirte, Treasurer 
IR © ack crtssctincnicsiscistesi 
NE cilaiianiiieinwneirnnict 
Office Supplies 
Insurance 


127.60 
CONVENTION 
0 SR eS 
Reporting -. Ser ea 
Ladies’ Lunches | siaiuii 9: 
Ladies’ Card Party Prizes _ ua 
Golf Prizes 


1,264.24 
JouRNAL 


Printing $1,807.31 
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Stenographer 
Postage, ee and 
, Re ee 


2,081.92 


EXecuTIve COMMITTEE MEETING 
Executives’ Expenses at- 
tending Meeting... 
Stenographer 


$1,865.27 
_ 102.50 


1,967.77 


TRANSFER OF SUPPLIES— 


Express, etc. 38.56 


Total Cash Disbursements _..$ 7,163.19 


Report of General Legislative Committee 


N 1936, only nine states had regular legis- 
lative sessions, namely, Kentucky, Louis- 

iana, Massachusetts, Mississippi, New Jersey, 
New York, Rhode Island, South Carolina and 
Virginia. However, special sessions were 
held in twelve states, namely, Alabama, Cali- 
fornia, Colorado, Illinois, Indiana, Maryland, 
Massachusetts, Minnesota, New Hampshire, 
Ohio, Pennsylvania and Vermont. The United 
States Congress was also in session. 

In most of these states your General Leg- 
islative Committee was called upon to con- 
sider proposed legislation. It would, in our 
opinion, unnecessarily lengthen this report to 
discuss all proposed bills or to analyze all of 
the various laws which were passed and 
which are now upon the statute books of the 
several States. 

It will probably be sufficient to state some 
of the titles of the newly enacted laws and we 
do not mean by so doing to leave the impres- 
sion that this is a complete list, for it is not. 
It is only illustrative of the work we are 
called upon to assist in doing. It must also 
be understood that our work has always been 
through local individuals and organizations. 

In Alabama a Guest Law and an Owners’ 
and Operators’ License Act were enacted. 

In California, legislation adopted dealt 
with Taxes, Motor Vehicles, Guest Liability, 
Financial Responsibility, Service on Non-Resi- 
dents, Workmen’s Compensation, and other 
subjects. 

In Illinois, Acts approved dealt with Work- 
men’s Compensation, Warehouse Bonds, 
Reciprocal Insurance, Old Age Security, 
Motor Vehicles, Forms of Policies, Licensing 
of Agents, Burial Societies, Local Mutuals 
and Revising the Fraternal Laws. 


In Indiana, they dealt with Unemployment 
Compensation and Old Age Pensions. 

In Kentucky, they dealt with Bonds, In- 
vestments, a State Insurance Fund for State 
Owned Property, Financial Responsibility, 
Drivers’ Licenses and Real Estate Mortgages. 

In Louisiana, they dealt with Rate Fixing. 

In Maryland, they dealt with Taxes, In- 
vestments, etc. 

In Massachusetts, laws were passed which 
related to Bonds, Dividends, Investments, 
Cancellations, Annuity Associations, Work- 
men’s Compensation, Hours of Labor, Tax- 
ation, Motor Vehicle Coverage, Criminal 
Procedure, Unemployment Compensation, 
Employers’ Liability and Exemptions from 
Jury Service. 

In Minnesota, they dealt with Workmen’s 
Compensation, Old Age Pensions, Motor 
Vehicle Regulations, Zoning and Taxes. 

In Mississippi, they dealt with Motor Ve- 
hicles, Taxes, Bonds, Forms of Policies, Se- 
curities and Rates. 

In New Hampshire they dealt with the 
Motor Vehicle Law. 

In New Jersey, they dealt with Workmen’s 
Compensation, Motor Vehicles, Hours of 
Service, Fraternal Societies and Mortgages. 

Laws passed in New York affected Bonds, 
Resident Agent Law, Criminal Procedure, 
Workmen’s Compensation, Motor Vehicles, 
Policy Forms, Taxes and Moritorium, Ad- 
ministrative Procedure, Unemployment In- 
surance, etc. 

In Ohio, they dealt with Advertising, Policy 
Forms, Securities, Agents’ Licenses, Admin- 
istrative Procedure, Deficiency Judgments, 
Limiting Liability of Certain Sureties. 

In Pennsylvania, they dealt with Portfolio 
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Valuation, Premium Reserves, Administra- 
tive Procedure, Conformity to Federal Hous- 
ing Acts, Licensing, Workmen’s Compensa- 
tion, Child Labor, etc. 

In Rhode Island they dealt with Workmen’s 
Compensation, Licenses and Administrative 
Procedure. 

In South Carolina they dealt with Bonds, 
Fraternal Societies, Administrative Procedure, 
Workmen’s Compensation, etc. 

In Vermont they dealt with Insurance 
Policies. 

In Virginia they dealt with Financial In- 
stitutions, Taxes, Workmen’s Compensation, 
Administrative Procedure, Motor Vehicles, 
Policy Forms, Regulation of Rates, Criminal 
Procedure, Fraternal Societies, etc. 

By far the most active session, as far as 
your General Legislative Committee was con- 
cerned, was the Louisiana session. This ses- 
sion commenced May 11, 1936, and closed 
within the sixty day period fixed by law. Be- 
side the Rate Fixing Bill which, as noted 
above, passed, there were bills introduced to 
take Workmen’s Compensation claims from 
courts; requiring liability insurance com- 
panies to file names of their agents; permit- 
ting plaintiff to sue for additional damages 
after settlement; amending resident agency 
law; increasing benefits under Workmen’s 
Compensation; making communications to 
physician or surgeon privileged; regulating 
bonds relating to bonded warehouses; voiding 
certain group life and accident policies; per- 
mitting organization and operation of Lloyds; 
providing for compulsory automobile liability 
insurance; prohibiting issuance of policies 
except through local agents; making dying 
declarations admissible; a bill affecting health 
and accident insurance; a bill relating to the 
practice of law; a bill providing that hospital 
charts, etc., shall be received in evidence as 
prima facie proof of their contents; a bill 
providing for 1% premium tax for the old age 
pension fund; a bill providing for the com- 
parative negligence rule and many others. 

No finer example could possibly exist of 
the cooperation of all branches of insurance 
than that which existed in Louisiana during 
the recent legislative session. We are not 
saying to you that the bill which passed was 
satisfactory to all branches of insurance, but 
we do say that all branches of the industry 
united in successfully opposing most of the 
above seriously objectionable legislation. In 
every state where local committees and in- 
dividual members were called upon to help, 
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your General Legislative Committee has re- 
ceived invaluable assistance in its efforts to 
protect the business of the industry. We 
have also received hearty cooperation from 
each branch of insurance itself whenever we 
requested it. 

We have initiated no new legislation. Our 
purpose has been to give information on bills 
which were introduced and to co-ordinate the 
various agencies to oppose bad legislation, as 
well as te cooperate in encouragement of legis- 
lation upon which all branches of the industry 
were united. 

We found and still find the same necessity 
for vigilance in this, an “off year”, as has been 
present from year to year since 1932. Many 
of the same forces which, in past years, have 
attempted to pry open the coffers of insur- 
ance companies and to greedily subject com- 
pany assets to the payment of unwarranted 
claims, have vigorously renewed their efforts, 
this year, before the special sessions. This is 
an indication and a warning that in those 
forty-three states which hold regular sessions 
in 1937, many pernicious bills will be pro- 
posed which must be forcibly opposed and 
killed, as similar bills this year and hereto- 
fore have been opposed and killed. While 
these forces are becoming better organized, 
the insurance industry, conscious of the 
danger, is also girding for battle, with the re- 
sult that your Gene-al Legislative Committee 
this year encountered a unification of most 
helpful influences which Committees hereto- 
fore have not enioyed. 

Your C_ »a%tt#e believes that whatever is 
detrimental to the insurance industry as a 
whole, is detrimental to the public, insurance 
being a business so firmly impressed with a 
public trust, and a business inevitably suc- 
cessful only when it merits and receives public 
confidence. We are, therefore, pardonably 
proud to report the fine results we have as- 
sisted in achieving, always standing ready to 
exert every influence to procure the undoing 
and correction of the few mistakes which 
were made in the enactment of legislation 
inimical to the industry and to the public 
weal, and to continue the good work so well 
under way. 


Respectfully submitted, 


RussELL M. Knepper, Chairman, 
WALTER R. MAYNE, 

GrEorGE W. YANCEY, 

RicHarp B. MonTGOMERY, JR. 
Mito H. Crawrorb. 
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Report of the Executive Committee 


HE Executive Committee has held three 

meetings during the year—One at Green- 
brier Hotel, Friday, August 30, 1935; one 
at Miami, December 30-31, 1935 and one at 
Greenbrier Hotel, White Sulphur Springs, 
West Virginia on August 18, 1936. 

Your Executive Committee had a great 
deal of detail work to do due to the changes 
in the officers of the Association, it being 
necessary to arrange for the transfer of funds 
from old depositories to new depositories, and 
to set up a new method of conducting the busi- 
ness of the Association. 

The Executive Committee decided that the 
Editor of the Journal should attend all meet- 
ings as a member of the Executive Committee 
in an advisory capacity, and Mr. George W. 
Yancey was unanimously re-elected Editor of 
the Insurance Counsel Journal for the year. 

The following amendments to the By-Laws 
were approved by the Executive Committee 
and recommended to the Membership: 


ARTICLE VII 
Executive Committee 


Section 1. How Constituted. There 
shall be an Executive Committee which 
shall consist of the President, the last re- 
tiring President, Vice-President, Secretary, 
the Treasurer and the Fditor of the Journal, 
all of whom shau be me~abers ex-officio, 
together with nine members, ; jh of said 
nine members to be from different states or 
provinces, to be nominated and elected by 
the Association in manner hereinafter pro- 
vided and so staggered that three members 
shall be chosen each year to serve for terms 
of three years in the following manner: 

At the 1934 Annual Meeting of the As- 
sociation there shall be nominated and elect- 
ed five elective members of the Executive 
Committee, as follows: 

One to serve for one year 

One to serve for two years 

Three to serve for three years. 

The terms of all to begin at the close of 
the 1934 and end respectively at the close 
of the 1935, 1936 and 1937 Annual Meet- 
ing of the Association. 

Members of the Executive Committee 
previously elected for terms expiring re- 
spectively at the close of the 1935 and 1936 
Annual Meetings of the Association shall 


continue in office until the expiration of 
their said terms. Thereafter three elective 
members of the Executive Committee shall 
be elected at each Annual Meeting of the 
Association for the terms of three years, 
beginning at the close of the Annual Meet- 
ing at which they shall have been elected, 
and ending at the close of the third succeed- 
ing Annual Meeting of the Association. 


ARTICLE X 
Duties of Officers 


Section 2. Secretary. The Secretary 
shall be the custodian of all books, papers, 
documents, except those of the Treasurer, 
and other property (except money) of the 
Association. He shall keep a true record 
of the proceedings of the Association and 
Executive Committee and perform all acts 
usually pertaining to his office and as may 
be prescribed by the Association and direc- 
tion of the Executive Committee. He shall 
make reports of the Association’s activities 
at every meeting of the Association and of 
the Executive Committee. 


Section 3. Treasurer. The Treasurer 
shall perform the usual duties of a Treas- 
urer in Associations of this kind, collect 
dues, keep accounts, and, except for current 
expenses, shall disburse the moneys of the 
Association only upon direction of the Ex- 
ecutive Committee of the Association and 
shall make reports of the receipts and ex- 
penditures and financial condition of the 
Association at every meeting of the Asso- 
ciation, and of the Executive Committee. 
His accounts shall be audited annually by 
an auditor designated by the Executive 
Committee. 


Section 4. The Executive Committee 
may, however, in its discretion, and for 
such time as it deems necessary, empower 
the Secretary to collect the dues of the As- 
sociation, to keep such accounts as neces- 
sary, which shall be audited annually, and 
turn over to the Treasurer all such sums 
collected. 

Section 5. The Treasurer and Secretary 
shall give surety bonds in the sums and 
in such form as the Executive Committee 
may prescribe, premiums to be paid by the 
Association. 


» es 
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It was also resolved at the Mid-winter 
meeting in Miami, that the President should 
appoint a Committee of Home Office Rep- 
resentatives to call the purpose of our Associa- 
tion to the attention of the Home Office 
Counsel who were not members of the As- 
sociation. 

The Executive Committee made a special 
investigation of the Membership and found 
that practically all the members of the Asso- 
ciation were qualified to be members. 


Report of 


S SECRETARY of the Association and 

in compliance with its by-laws, IT here- 
by submit for your consideration my annual 
report for the period from September 1, 1935 
to August 15, 1936. 

Membership: The Executive Committee 
at its meeting in White Sulphur Springs on 
August 30, 1935 went on record as requiring 
that all applicants for membership should be 
thoroughly investigated to determine whether 
or not they were qualified to become mem- 
bers, under the by-laws. The Membership 
Committees of the States were requested in 
each instance to investigate the applicant to 
determine his qualifications, and if approved 
by the Membership Committee, every insur- 
ance company given as a reference by the 
applicant was communicated with to ascertain 
the nature of the representation of the appli- 
cant. This data was then referred to the 
members of the Executive Committee, who 
took appropriate action on the application. 

During the period covered by this report 
we had 9 deaths reported, 29 resignations, 90 
delinquents for 1936, 5 were dropped from 
the rolls for non-payment of their 1935 dues. 


Our Membership as of August 19, 1936, 
was 1,115. 

I believe that the Secretary should give a 
rather extensive report this year of the work- 
ings of his office in view of the change that 
took place. The members would probably 
be interested, therefore, in a little bit more 
detail as to how the Secretary’s Office is run. 

The Secretary’s Office collected all the dues 
and forwarded the money so collected to the 
Treasurer. I collected the sum of $11,025.50 
in dues during this period. 

When I took office, there were some 80 
delinquent members. The Secretary wrote 
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It was resolved at the Executive Meeting 
on August 18th, 1936 that no Roster should 
be published by the Association, but that a 
list of the membership should be published 
annually in the October Journal. 

The Executive Committee also considered 
the Amendments to the By-Laws proposed by 
Mr. John A. Millener and Mr. Robert P. 
Hobson and published in the July Journal 
and recommends to the Association that they 
be not adopted. 


Secretary 


two letters to each delinquent and then for- 
warded to the Chairman of each State Com- 
mittee the names of the members in his state. 
In that manner 21 members who were delin- 
quent in 1935, paid. 

The Secretary’s Office, at the request of the 
Executive Committee, obtained a report from 
the Chairman of each State Committee upon 
the qualifications of the members of that state. 
The Secretary wishes to report that these re- 
ports showed that the members of our As- 
sociation were in all instances qualified to be 
members, under the by-laws. 

The Secretary’s Office also prepared the 
envelopes for the Journal, and did an im- 
mense amount of paper work in notifying 
members of their appointments to commit- 
tees; however, the Secretary was surprised at 
the few demands made upon him by members 
for information, and except for the work in- 
volved in applications for members and the 
notification of committees and the collection 
of their reports, the Secretary’s Office does 
not have much other work thrown upon it. It 
was able to accomplish this work with the aid 
of a secretary in my office, who divides her 
work between the Association and office work, 
doing each as necessity requires. This costs 
the Association $55.00. 

The expenses of the office are itemized as 
follows: 


$702.45 


Stenographic Services 
. 262.43 


Stationery _. 


The stationery includes that supplied to the 
officers, and members of the Executive Com- 
mittee of the Association and also necessary 
stationery for the Editor of the Journal, in- 
cluding envelopes in which the Journal is for- 
warded to the Membership. 
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Addressograph and Plates $151.99 

Incidentals 61.26 

Annexed to this statement is a financial 
statement of the Secretary’s Office, showing 
the amount collected by him and the amount 
remitted to the Treasurer, also a statement 
of Office Expense itemized. 

The Executive Committee held a mid-winter 
meeting at Miami, December 30-31, 1935, 
which I attended as Secretary. 


RECEIPTS AND DISBURSEMENTS 
COVERING PERIOD FRoM 
SEPTEMBER 1, 1935 to AucusT 15, 1936 


RECEIPTS 
From Old $12.00 Members 


From Old 3.00 Members 


$10,110.50 
399.00 


INSURANCE COUNSEL JOURNAL 


Page 87 


397.00 
106.00 
13.00 


From New 12.00 Members 
3.00 Members 


Subscriptions to Journal. 


From New 


$11,025.50 


Total Receipts 


DISBURSEMENTS 


Refunds - 


Remittances to Treasurer... 


$ 163.75 
_ 9,700.00 


Exchange on Bank Checks and 


Service Charge 51.30 


Total Disbursements $9,915.05 
Balance on hand August 15, 1936 $1,110.15 


Report of the Committee on Casualty Insurance 


T IS not the purpose of this committee to 

attempt an exploitation of the subject of 
casualty insurance. The field is too broad 
and embraces so many interesting and intri- 
cate problems that to turn from one case to 
another is like turning the lens of a giant 
kaleidoscope. 

Doubtless every lawyer who has briefed a 
casualty case has arisen from his perusal of 
the authorities with the abiding conviction 
that the law “is fearfully and wonderfully 
made”—ambiguous, verbose in language and 
incongruous in its provisions, and when he 
has briefed several cases he will better under- 
stand and agree with the pronouncement of 
the late lamented Judge Lamm of Missouri 
that “the uncertainty of a lawsuit is the only 
certain thing about it.” 


GUEST CASES 

To illustrate the point, let us refer briefly 
to three opinions of the Supreme Judicial Court 
of Massachusetts. In the case of Massaletti 
v. Fitzroy (Mass. 118 N. E. 168) the plain- 
tiff accepted defendant’s invitation to ride 
with her in her automobile. The automobile, 
which was operated by a chauffeur, overturned 
and fell on the plaintiff causing her to be in- 
jured. The jury found that the chauffeur 
was defendant’s servant and that the accident 
was caused by his negligence, each of which 
findings the Court held was warranted by the 
evidence. But judgment was entered for de- 


fendant because the chauffeur was not guilty 
of gross negligence; the rule in Massachusetts 
being that a host is not liable to his guest, 
riding gratuitously, except for gross negli- 
gence. 

In another case the defendant invited a 
married couple, one rainy afternoon, to ride 
with him in his automobile. The husband 
got in front with his host and the wife settled 
herself in the rumble seat. While they were 
riding through the streets of Brookline, Mass., 
a police officer jumped on the running board, 
commandeered the automobile, and ordered 
the defendant to “chase that car,” and away 
they went. At the police officer’s direction 
the driver ignored a red traffic light. He also 
ignored the intermittent screams of the lady 
in the rumble seat to be let out, and finally 
came to grief while speeding through a narrow 
slippery lane when the car crashed violently 
against a curb, injuring the woman. Refus- 
ing to decide the applicability of a Massa- 
chusetts statute which imposes a penalty on 
one who neglects or refuses to assist a police 
officer when “required in the name of the 
commonwealth” to do so, the Supreme Court 
held that the evidence warranted a conclusion 
that the defendant was grossly negligent, and 
affirmed a judgment for plaintiff (Jones v. 
Melvin, 199 N. E. 392). 

But, the rule that a showing of gross negli- 
gence must be made before there can be a 
recovery in an automobile guest case is ap- 
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parently far from “bullet proof.” A statute 
of 1870, Chapter 89, entitled “Law of the 
Road,” was invoked in the recent cases of 
Gallagher, et al vs. Wheeler (Mass. Sup.) 
198 N. E. 891. These were three actions of 
tort brought by the several plaintiffs against 
the defendant to recover for personal injuries 
received by them in an automobile accident. 
The declarations, as originally filed contained 
a single count alleging injuries to each plain- 
tiff while riding as defendant’s guest, and 
charging defendant with gross negligence. 
Later a motion was filed by each plaintiff, 
adding a second count, which charged defend- 
ant with violating Chapter 89 of the public 
statutes. The statutes provide that “who- 
ever violates any of the provisions of the four 
preceding sections shall * * * * be liable in 
an action commenced within twelve months 
after the date of such violation for all dam- 
age caused thereby.” By Section 1 of said 
Chapter, when persons traveling with vehicles 
meet on a way, each shall drive his vehicle 
to the right of the middle of the traveled part 
of such way, so that the vehicles may pass 
without interference. And by Section 4, 
“whenever on any way, public or private, 
there is not an unobstructed view of the road 
for at least one hundred yards, the driver of 
every vehicle shall keep his vehicle on the 
right of the middle of the traveled part of the 
way, whenever it is safe and practicable so 
to do.” 


The facts were that the defendant, while 
driving at approximately fifty miles an hour, 
put on his brakes to stop, but was too close 
to the automobile in front, so he cut to the 
left and struck the left rear of the automobile 
in front and then collided head-on with an 
automobile coming from the opposite direc- 
tion. 

In each case a verdict was returned in 
favor of the defendant on the count for gross 
negligence, and in favor of the plaintiff on 
each count framed on the violation of the 
rules of the road. The court said that the 
doctrine that a guest riding in an automobile 
cannot recover for injuries received without 
proof of gross negligence of his host is a part 
of our common law; that the action set out in 
count two was framed, not on the common 
law, but on liability established by statute, 
and held “the remedies open to the plaintiffs 
at common law and under the statute were 
alternative and not inconsistent and might 
be sought in the same action, although no 
plaintiff can have both remedies against the 
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same defendant for the same injury.” It 
was further held that the statute embraces 
liability “for all damage caused” by the 
specified violations of the law of the road. 
Under this ruling, the guest need only show 
that the driver was disobeying the rule of the 
road when the accident happened. However. 
the effect of the decision in the Gallagher 
case has apparently been nullified by Chapter 
49 of the laws of 1936, which amends Section 
5 of Chapter 89 of the General Laws of Mas- 
sachusetts by striking out the provision creat- 
ing a civil liability for violation thereof. The 
new Act became effective February 18, 1936. 

Prior to 1933, the law of the State of Wash- 
ington was similar to that of Massachusetts 
and a driver of an automobile was liable in 
damages to his invited guest only for acts of 
gross negligence. But in 1933 the Wash- 
ington Legislature passed a statute declaring 
that 


“No person transported by the owner or 
operator of a motor vehicle as an invited 
guest or licensee without payment for such 
transportation shall have a cause of action 
for damages against such owner or operator 
for injuries, death or loss, in case of acci- 
dent unless such accident shall have been 
intentional on the part of said owner or 
operator.” (Rem. 1935 Supp. Sec. 6297— 
1, Chapter 18, Laws 1933, page 145). 


This statute was held constitutional in the 
case of Shea v. Olson (Wash. Sup.), 53 P. 
(2nd) 615, wherein it appears that defendant 
was grossly negligent. While under the in- 
fluence of intoxicating liquor defendant drove 
his car at a speed of 55 or 60 miles an hour 
in the night time along a dusty gravel road 
and, at a right angle turn in the road, went 
over a bank and down a fifty foot decline, 
turning the car over and injuring plaintiff, 
who was his guest. Plaintiff and others in 
the car protested against the manner in 
which defendant was driving, but he paid no 
attention to such protests. 

The Supreme Court reversed the judgment 
for plaintiff and instructed the trial court to 
dismiss the action, holding that plaintiff could 
not recover because of the provisions of the 
above statute. 


“LIABILITY” POLICIES 
The case of Dunn v. Jones, et al (Kansas 
Sup.) 53 Pac. 918, may be of interest. 
Edward S. Dunn was fatally injured in a col- 
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lision between his automobile and a motor 
truck owned and operated by Jones. The 
personal representatives of Dunn brought 
suit against Jones, joining his insurance com- 
pany as a defendant. 

The policy issued by the insurance com- 
pany protected Jones against legal liability, 
but expressly provided that no action should 
be sustainable except by Jones and then only 
after the amount of damages had been finally 
determined. The trial court sustained the 
insurance company’s demurrer, but the Su- 
preme Court reversed the judgment, pointing 
out that Section 21, c. 236, Laws 1931 (R. S. 
Supp. 1933, 66—1128) provided for “com- 
pulsory liability” insurance of public motor 
carriers and held: 


“A liability insurance policy is a policy 
of the kind indicated by the qualifying word 
‘liability.’ ‘Liable’ means bound or obliged 
by law. ‘Liability’ is the condition of be- 
ing liable. A liability insurance policy is 
one that indemnifies against the condition 
of being liable, and such a policy is to be 
distinguished from one which indemnifies 
against ultimate established loss, resulting 
from final enforcement of liability.” 


After declaring that “the nature of a par- 
ticular policy must be ascertained by inter- 
pretation of its provisions,” and after rec- 
ognizing the distinction between policies in- 
suring against liability and policies insuring 
against loss, the Court said: 


“The policy actually filed with the Pub- 
lic Service Commission has been described. 
It is not in form and verbal content a lia- 
bility policy. For purpose of this lawsuit, 
it is nevertheless a liability policy. It was 
filed to comply with a condition precedent 
to obtaining the benefit of the motor 
vehicle transportation act. It accomplished 
the purpose for which it was intended and 
was the means of securing those benefits. 
The law is read into it, and the policy has 
precisely the same effect as if it bore a 
rider, stating that the terms of the policy 
are to be construed as complying with the 
Statute.” 


DECLARATORY JUDGMENTS 


Perhaps the most interesting legislation of 
recent date is the Declaratory Judgment Act 
of Congress, passed June 14, 1934, and 
amended August 30, 1935 (U. S. C. A., Title 
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28, Section 400), which provides that the 
United States Courts shall have power to de- 
clare the rights and other legal relations of 
persons between whom there is an actual con- 
troversy, whether or not further relief is or 
could be sought and providing that such de- 
claration should have the force and effect of 
a final judgment. 

In the case of Ohio Casualty Co., v. Plum- 
mer (D. C. Tex.), 13 Tex. Fed. Supp. 169, 
the facts were decided without a jury. The 
insurance company had issued a policy cov- 
ering an automobile owned by Carl Short, 
Inc. Short had placed the car in the custody 
of S. B. Plummer, an employee, with instruc- 
tions that the car was to be used by him only 
on company business. The policy contained 
the usual clause extending coverage to any 
person lawfully operating the car with the con- 
sent of the named insured. Plummer’s son 
used the car in violation of his father’s in- 
structions, and while so doing was involved 
in an accident. Suits were started by some 
of the injured and the insurance company 
asked the court to pass upon the question of 
coverage under his policy contract. The 
Court held that there was an actual contro- 
versy between the parties and decreed that 
the policy did not cover because the car was 
being used unlawfully and without the con- 
sent of the named insured. 

Following closely after this decision we 
have the case of the Commercial Casualty Ins. 
Co., v. Humphrey (D.C. Tex.), 13 Fed. Supp. 
174. 

Among other things, the court in this case 
decided that an action by a non-resident in- 
surer against the insured and person injured 
for declaratory judgment as to liability was 
within the Federal Court jurisdiction, though 
the person injured had asserted no claim for 
any amount, where possible liability under the 
policy exceeded $3000.00. The Court also 
held that the test of the Federal Court’s juris- 
diction on actions by non-resident liability in- 
surers against insured and persons injured 
for a declaratory judgment is not the amount 
which injured person may claim, but is the 
maximum amount for which the insurer may 
be liable under the policy. 


As to declaratory judgments generally, 
where insurance companies are involved, the 
following cases may be of interest: 

Alfred E. Joy Co., v. New Amsterdam 
Casualty Co., (Conn. 1923), 120 A. 684, 
wherein it was held that plaintiff may couple 
with the prayer for a declaratory judgment, 
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prayers for consequential relief, the legal basis 
for which depends on the legal relations to be 
established in the declaratory judgment. 

Malley v. American Indemnity Corp. (Pa. 
1929), 146 Atl. 571, 81 A. L. R. 1322, holds 
that a judgment debtor, having indemnity in- 
surance, may obtain a declaration of his 
rights against the insurer, who claims that 
under the terms of the insurance contract it 
did not become liable until payment of the 
judgment by insured. 

In this connection see also Post v. Metro- 
politan Cas. Ins. Co. (N. Y. 129), 227 App. 
Div. 156, 237 N. Y. Supp. 64, affirmed with- 
out opinion (1930), 254 N. Y. 541, 173 N. 
E. 857. 

In Dobson v. Ocean Accident & Guarantee 
(Neb. 1933), 247 N. W. 789, the court de- 
clined to make a declaration as to whether 
a policy of liability insurance covered a claim 
which a third person was threatening to as- 
sert against the insured. 


LIABILITY TO NAMED INSURED IN 


AUTOMOBILE POLICY 
A few cases have come to our attention 
where action was instituted against the insur- 
ance company for injuries to the named in- 


sured. 

In MacBey v. Hartford Accident (Mass. 
Sup.) 197 N. E. 516, plaintiff was the owner 
of a car involved in an accident and was rid- 
ing in it at the time it was being driven by 
one Smith. Plaintiff brought action against 
Smith and when Smith failed to answer, de- 
fault judgment was entered and damages as- 
sessed in the sum of $6500.00. The insurer, 
although duly notified, did not appear and 
defend. 

At the trial of the suit against the insured, 
the latter offered evidence concerning the 
circumstances surrounding the accident, but 
the court held that question was foreclosed 
by the judgment, and the evidence was ex- 
cluded. The insuring agreement of a Mas- 
sachusetts compulsory policy refers to “lia- 
bility to pay damages to others for bodily 
injuries.” 

The Court held that the word “others” did 
not include the named insured within the 
clause of beneficiaries under the policy, and 
ordered that decree be entered dismissing the 
bill against the insurance company. 

See also Cain v. American Policy Holders 
Insurance Co. (Conn.), 183 Atl. 403 and 
Gledhill v. Connecticut Co., et al, 123 Atl. 
379. 


INSURANCE COUNSEL JOURNAL 


October, 1936 


Connecticut has a statute which is almost 
identical with the Washington statute refer. 
red to in the case of Shea v. Olson, supra. In 
the Gledhill case plaintiff’s decedent was 
killed while riding in his own automobile which 
was being driven by his friend. His widoyw, 
as administratrix, sued the driver of the car 
and joined her husband’s liability insurance 
company as a defendant. The defendant 
driver contended that Gledhill was a guest in 
the automobile at the time of the accident. 
and that plaintiff could not recover upon a 
mere showing that the accident was caused 
by his negligence. The court held that the 
owner of the automobile riding in his own car 
being driven by a friend, could not be a guest 
of the driver within the meaning of the guest 
statute, and allowed a recovery against the 
driver upon a mere showing that the accident 
was caused by his negligence. 

In the case of Farmers v. U. S. Fidelity & 
Guaranty Co., (D. C. Ala.), 11 Fed. Supp. 
543, recovery was allowed the widow for her 
husband’s death while riding in his own car 
which was driven by his chauffeur. 

In Frazee v. The Western Dairy Products 
(Wash. Sup. Ct.), 47' Pac. (2nd) 1037, re- 
covery was allowed for mental and nervous 
shock resulting from fright, unaccompanied 
by a direct physical striking of the person. 


PROXIMATE CAUSE 


In the following compensation cases it has 
been decided that where a compensable in- 
jury is aggravated by the malpractice of a 
physician, the injured party, accepting com- 
pensation, may not thereafter maintain a mal- 
practice action against his physician: 


Overbeck v. Nex, 261 Mich. 156; 
Polucha v. Landes, 50 N. D. 159: 
Revell v. McCaughan, 162 Tenn. 532; 
McDonough v. Hospital Ass’n., 134 Ore. 
451; 
Williams v. Dale, 139 Ore. 105: 
Vatalara v. Thomas, 262 Mass. 563: 
Pawlak v. Hayes, 162 Wis. 503. 


There is an element of the right of subro- 
gation involved in these compensation cases 
which is not present in the common law ac- 
tion. However, the opinions in said cases 
are grounded upon the principle that if one 
is injured by the negligence cf another and 
these injuries are aggravated by the negli- 
gence of a physician, the negligence of the 
wrongdoer in causing the original injury is,re- 
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garded as the proximate cause of the damage 
flowing from the subsequent negligent treat- 
ment by the physician. 

In Frye vs. City of Detroit, 256 Mich. 466, 
plaintiff's decedent was struck by an auto- 
mobile and thrown upon a street car track 
where he lay unconscious with blood flowing 
from cuts in his head. While so lying on the 
track, a street car operated by defendant 
struck him. It was then found he had sus- 
tained a compound fracture of the left leg 
and his head and face were crushed. He 
died within a few minutes from traumatic 
cerebral hemorrhage caused by the crushing 
injury to his head. Suit was brought against 
the automobile driver and the city but service 
of process could not be had on the automobile 
driver. So the case proceeded against the 
city. The trial court directed a verdict for 
defendant because “it was impossible to, de- 
termine whether the injuries causing death 
were inflicted by the automobile or by the 
street car.” The judgment was affirmed. 


INTERPRETATION OF ACCIDENT 
POLICIES 


Questions relating to accident insurance are 
always interesting, and we believe it would be 
well worth while to compare some of the later 
cases with the earlier decisions on the question 
of whether it is necessary to show causative 
connection between an act of law violation 
and the consequent injury or death as applied 
to policies of accident insurance. 

Old forms usually provided substantially 
as follows: 


“This policy does not cover disappear- 
ance nor loss resulting from any act of the 
insured while engaged in, or in consequence 
of, any violation of the law.” 


Under this or similar clauses it was gen- 
erally held not only that the insured must be 
actually engaged in violating the law at the 
time of the injury (Prudential Insurance v. 
Haley (Ill.) 59 N. E. 545; Cornwell v. Fra- 
ternal (N. D.), 69 N. W. 191), but that the 
injury or death must be shown to have re- 
sulted from the act claimed to be unlawful. 


Travelers v. Seever, (U. S. Sup., 22 L. 
Ed. 155; 

Conboy v. Railway (Ind.) 46 N. E. 363; 

Standard v. Fraser, 76 Fed. 705; 
, Prader v. National Masonic, 95 Iowa. 
49; 

Utter v. Travelers (Mich.) 32 N. W. 812. 
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In the early Iowa case of Jones v. U. S. 
Mutual, 92 Iowa 652, where the evidence 
showed that assured, who was killed, was 
carrying a concealed weapon in violation of 
law, the Court said: 


“But it does not appear that the injury 
he received was caused by any of these il- 
legal acts. It is not enough to defeat lia- 
bility to show that the assured violated the 
conditions of the policy in these respects. 
It must also be shown that such violation 
had a causative connection with the injury.” 


In Flowers v. Casualty Co., 140 Iowa 510, 
the policy restricted liability both (1) where 
the injury resulted from violating the law; and 
(2) where received while violating the law, 
and on this the Court said: 


“The first contemplates the completion 
of the offense; the purpose of the last is 
to restrict liability where the injury is re- 
ceived in the active progress of the offense, 
even though it never be fully consum- 
mated.” 


True enough, the provisions of the policy 
themselves necessitated many of the holdings. 
Perhaps conditions at that time did not de- 
mand the careful wording we now find neces- 
sary. 

If the policy provision is properly stated, 
then the only burden that should be placed 
upon the company is to show that the injury 
was received while violating the law, and there 
exists no duty to go further and show any 
causative connection with the act and the in- 
jury or death. An outstanding decision in 
support of this contention is Flanagan v. 
Provident Life, 22 Fed. (2d) 136, in which 
the policy provided: 


“This insurance does not cover fatal or 
non-fatal injuries received by the insured 
* * * * * while under the influence of in- 
toxicants * * * while violating any law.” 


The trial court directed a verdict; the Cir- 
cuit Court of Appeals for the 4th Circuit held: 


“Applying this principle, it seems clear 
that the learned trial judge acted properly 
in directing a verdict. The evidence shows 
conclusively that the deceased was drunk 
immediately before starting upon the jour- 
ney that ended in his death * * * * courts 
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must necessarily recognize modern condi- 
tions * * * the largely increased use of 
motor vehicles and the resulting increase 
in danger * * * through persons driving 
motor vehicles while not in possession of 
their normal faculties, or while intoxicated 
to any perceptible degree * * * *. This 
situation has necessarily been recognized 
in all branches of commerce and insurance 
companies, as a matter of necessary pro- 
tection to themselves, have been compelled 
to insert clauses in their policies similar to 
those in this case * * * *. It is argued 
that even if there were intoxication and 
violation of law, as contended by the de- 
fendant, these would not defeat recovery 
unless there was a causative connection be- 
tween these and the death of insured, and 
that whether such causative connection ex- 
isted or not, was a question for the jury to 
determine. We think, however, that by 
their express provision, the policies do not 
cover injuries received while the insured 
was intoxicated or under the influence of 
liquor * * * and that if was not necessary 
to show any causative connection between 
the intoxicated condition and the injury. 
1. C. J. 457; Standard Life v. Jones, 95 
Ala. 434; Shader v. Ry. 66 N. Y. 441; 
Furry v. General Accident, 80 Vt. 526.” 


Citing with approval Flannagan v. Provi- 
dent Life, the court, in Diamond v. New 
York Life, 42 Fed. (2nd) 910, decided in the 
Eastern District of Illinois in 1930, said: 


“While the unlawful act of the assured 
must tend, in the natural line of causation, 
to his death, in order to work a forfeiture, 
it is not necessary that the act should be 
the direct cause, nor that the precise con- 
sequences which actually follow could have 
been forseen. It is enough if the act is un- 
lawful in itself, and the consequences flow- 
ing from it are such as might have been 
reasonably expected to happen, for, in such 
a case, the ultimate result is traced back 
to the original, proximate cause. To the 
same effect are the cases of Supreme Lodge 
v. Beck, 181 U. S. 49; Occident Life v. 
Holcomb, 10 Fed. (2nd) 125.” 


The Diamond case was a suit upon a double 
indemnity rider attached to a life insurance 
contract, and the case presents an interesting 
holding, to the effect that plaintiff cannot in- 
voke the incontestible clause, for the reason 


that death did not occur in the manner cov- 
ered by the policy, and therefore the incon- 
testible clause was not applicable. 

In Travelers Assn. v. Prinsen, 291 U. §. 
576 at 582, decided in March of 1934, the 
policy provided against liability, “if he dies 
when he is participating in the carriage of ex- 
plosives,” and in defining that clause the 
Supreme Court said: 


“At the very least the explosion was a 
concurrent cause of death, if indeed not 
the sole one. The policy does not mean 
that in the event of a prescribed activity 
there shall be a segregation of causes operat- 
ing in unison and a distribution of the con- 
sequences assignable to each. One of the 
essential purposes to be served by the limita- 
tion of the risk is to put an end to sucha 
process of dissection and comparison. By 
the form of its policy the insuror has given 
notice to assured and beneficiary that it 
will refuse to become entangled in these 
mystifying subtleties. At the moment of 
the casualty the insurance was suspended 
Ly an aggravation of the hazard, and sus- 
pended it remained until the forbidden 
hazard was removed.” 


In the case of Order of United Commercial 
Travelers vs. Greer, 10th Circuit case, 43 Fed. 
(2nd) 499, decided in 1930, one of the de- 
fenses interposed was that the insured was 
under the influence of liquor at the time of 
his death. The trial court instructed: 


“You are further instructed that if you 
find, from a fair preponderance of the 
evidence, that the deceased was in any de- 
gree under the influence of intoxicating 
liquor, and you further find that the said 
condition of intoxication contributed in any 
manner to his death or rendered him in- 
capable of properly caring for himself and 
preventing the injury to him which resulted 
in his death, then your verdict must be for 
the defendant.” 


The defendant excepted to this instruction. 
The Circuit Court of Appeals held: 


“The instruction given, so far as it sug- 
gests the necessity of finding that the con- 
dition of intoxication contributed to the 
death, is in error. The language of the 
contract is plain. It exempts the defend- 
ant from liability, if the insured was under 
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the influence of liquor in any degree and 
causative connection is no part of the con- 
tract. Courts construe contracts and do 
not make them * * * *. The provision in 
the policy in this case clearly relates to the 
status of the insured and not to the cause 
of death. It was so held by the Fourth 
Circuit in Flannagan v. Provident. The 
Supreme Court of Kansas was confronted 
with the question in Bradshaw v. Insur- 
ance, 193 Pac. (Ks.) 322, 11 A. L. R. 1091. 
‘The clause in the insurance policy there 
involved exempted the insuror, if death oc- 
curred while the insured was engaged in 
military or naval service in time of war; the 
insured was in the military service but there 
was no connection between such service and 
his death. The Kansas court, in an able 
opinion, reviewed all of the cases which 
had been heretofore decided, and held that 
the weight of authority, as well as the weight 
of reason, required the holding that ‘status 
and not causation is the ground for the 
limitation.’ Other cases to the same ef- 
fect: Reed v. American National, 218 S. 
W. (Mo.) 957; Miller v. Illinois Bankers, 
212 S. W. (Ark.) 310; Slaughter v. Pro- 
tective League, 223 S. W. (Mo.) 819. If 
the insured was under the influence of liquor 
in any degree at the time of his death, there 
can be no recovery and that part of the 
charge which required an additional find- 
ing that the intoxication contributed to his 
death was erroneous.” 


In Murdie v. Maryland Casualty, 52 Fed. 


(2nd) 888 at 892 (District Court, Nevada), 
the policy provided: 


“This policy shall not cover loss or in- 
jury, fatal or non-fatal, * * * suffered while 
intoxicated or while under the influence of 
or affected by or resulting directly or in- 
directly from any intoxication or narcotics.” 


The court held: 


“Counsel for defendant are correct in 
their contention that under the language of 
the policy the defendant is not required to 
establish that the accident was occasioned 
by the defendant being under the influence 
of, or affected by, an intoxicant; that it is 
sufficient if such condition is established, 
irrespective of whether it is further shown 
that the condition was a contributory cause 
of the accident. Order of Travelers v. 
Greer, 43 Fed. (2nd) 499; Flanagan v. 
Provident, supra.” 


It has been the aim of your committee to 
present for your consideration a few leading 
cases dealing with some of the every-day prob- 
lems of the casualty business. We hope that 
the foregoing may prove helpful in solving 
some of those problems. 

Respectfully submitted, 
Wayne E ty, Chairman, 
Harotp S. THOMAS, 
Harry E. Ropcers, 
Epwarp I. TAyLor, 
Royce G. Rowe. 


Report of Committee on Health and Accident Insurance 


N VIEW of the consistent regularity with 
which many courts of last resort have 
upheld verdicts against insurance companies 
involving questions of liability in health and 
accident cases, it is refreshing to note that the 
Supreme Court of the United States has at 
least laid the foundation for a more conserva- 
tive standard in these cases. It may not be 
amiss to suggest that since the Government 
has been in the insurance business, its courts 
have been faced with the knowledge that if 
the rules heretofore announced should be con- 
tinued they would permit unrestricted re- 
coveries in war risk cases. It may be that 
there is and should be a difference between a 
claim for disability against the United States 


and an entirely similar claim against a corpo- 
rate insurance company, but that distinction 
has not yet been suggested in the opinions and 
we are hopeful that it will not be. It is cer- 
tain, however, that regardless of what the 
cause may be, the Supreme Court of the 
United States has turned its face away from 
the unduly liberal construction of insurance 
policies and the liberal consideration of the 
proof required to support an action thereon, 
and it is most satisfactory to note that at 
least one of our state courts has followed this 
principle. 

In the case of United States of America v. 
Spaulding, 79 L. ed. 251, decided January 7, 
1935, it appeared that Spaulding enlisted in 
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the Navy in 1917, was commissioned and be- 
came an air pilot, and was discharged in 1922. 
In 1919 he contracted kidney trouble which 
continued for several years, and in 1921 he 
was in an airplane crash and remained in the 
hospital until February 1922. At the time 
of his discharge he was found not physically 
qualified for active duty, but he made no 
claim for disability. From February 1923 
until April 1924 he took vocational training, 
and then for a year was employed as an auto- 
mobile salesman at which he earned a living, 
and beginning September 1, 1925 he was em- 
ployed as superintendent of construction at a 
salary of $300.00 a month, and for several 
years thereafter he was gainfully employed, 
although he testified that all of his employ- 
ments were because of the necessity of earn- 
ing a living for his family. In July 1924 as 
a result of an examination, he was certified as 
being qualified for flying duty as a pilot. 
His war risk policy which provided compen- 
sation for total disability, whatever its cause, 
lapsed on November 30, 1923 and he in- 
..ituted suit to recover on the policy on 
March 15, 1932, alleging that he was totally 
and permanently disabled before the lapse of 
the policy. Three physicians, some of whom 
had treated Spaulding, testified that he was 
totally and permanently disabled before the 
policy lapsed, but the court concluded that 
this evidence was not sufficient to justify 
the submission of the case to the jury and 
that a verdict should have been directed for 
the United States upon the admitted facts 
set out above. It is assumed in the opinion 
that the mere fact that a claimant has done 
some work after the onset of his disability 
does not defeat his claim that he was then 
totally and permanently disabled, but it con- 
cludes definitely that where a claimant has 
worked over so prolonged a period as did 
Spaulding in the case considered that as a 
matter of law he was not totally and _ per- 
mananently disabled. The opinion says: 


“The medical opinions that respondent 
became totally and permanently disabled 
before his policy lapsed are without weight. 
Clearly the experts failed to give proper 
weight to his fitness for naval air service 
or to the work he performed, and misinter- 
preted ‘total permanent disability’ as used 
in the policy and statute authorizing the in- 
surance. Moreover, that question is not 
to be resolved by opinion evidence. It was 
the ultimate issue to be decided by the jury 
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upon all the evidence in obedience to the 
judge’s instructions as to the meaning of 
the crucial phrase and other questions of 
law. The experts ought not to have been 
asked or allowed to state their conclusions 
on the whole case.” 


In the case of United States v. Sullivan, 74 
Fed. (2d) 799, Sullivan, whose war risk policy 
was then in force, undertook to recover for 
total permanent disability alleged to exist in 
August 1932 as a result of an accident while 
he was in the service and which had gradually 
brought on his disability. Sullivan was a 
farmer and continued to do his work from the 
time of his discharge in 1919 until the suit 
was brought, but with increasing disability. 
Upon the trial of the case one of his physicians 
was given the policy definition of total and 
permanent disability and asked whether Sul- 
livan was so disabled in August 1932. The 
Government objected to the question and an- 
swer given which tended to show that Sul- 
livan was so disabled, and in line with the 
quoted paragraph from the Spaulding opinion, 
supra, the Circuit Court of Appeals for the 
Ninth Circuit reversed the judgment and held 
that the answer to this question even by an 
expert invaded the province of the jury and 
the objection thereto should have been sus- 
tained. Although the question is not dis- 
cussed, it appears that this decision is rested 
upon the sound ground that even though an 
expert may testify as to whether a claimant 
is unfitted to do any kind of labor, yet he 
may not be permitted to testify that the dis- 
ability comes within the insuring clause of 
the policy. In this case the Court held that 
the claimant had introduced sufficient evi- 
dence to justify the submission of the case to 
the jury and the case was reversed solely on 
the admission of the doctor’s testimony, but 
the question was reserved as to whether the 
evidence was sufficient to sustain the verdict. 

In the very recent case of Prudential In- 
surance Company of America v. Howard’s As- 
signee, 258 Ky. 366, decided March 12, 1935, 
the policy issued February 1925 insured 
against total and permanent disability, and 
it lapsed February 1, 1929. In 1910 How- 
ard, who was a locomotive fireman, fell from 
his engine and received a severe blow on the 
head which rendered him unconscious and 
kept him from work for about three months. 
In 1918 he was promoted to engineer and con- 
tinued as such until December 1928, when by 
accident his foot was shot off. About four 
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years after the policy lapsed, Howard’s as- 
signee brought suit claiming that as a result 
of the accident in 1910 he had become so dis- 
abled as to disable him totally and per- 
manently, and he undertook to support this 
theory by his own testimony that in 1927 he 
began to have severe headaches accompanied 
by a pressure on the skull and inability to 
talk naturally. The evidence showed that in 
1929 after he procured an artificial foot, he 
sought reinstatement as an engineer, but was 
turned down solely because the rules of the 
company did not permit the employment of 
an engineer with one foot. It also appears 
that he was paid a specific disability for the 
loss of his foot, and at that time he made no 
claim for total disability. In October 1929, 
eight months after his policy lapsed, he made 
application for insurance in another company 
and said that he was not suffering from brain 
or nervous trouble. Several physicians testi- 
fied that Howard was totally and permanently 
disabled before the lapse of the policy, but it 
was shown by other physicians who examined 
him, especially at the time of his application 
for reinstatement as an engineer, that he had 
no such disability. The lower court submit- 
ted the case to the jury which rendered a ver- 
dict for plaintiff, but on appeal the Court 
points out that the opinion of plaintiff’s doc- 
tors that he was totally and permanently dis- 
abled before the policy lapsed is worthless be- 
cause of the admitted facts that he was work- 
ing regularly and was in good physical con- 
dition, except for the amputation of his foot. 
The Court relies heavily upon the Spaulding 
case, supra, and approves the rule announced 
therein. 

We believe and earnestly hope that this is 
but the beginning of a new and changed at- 
titude upon the part of the state courts to- 
ward disability claimants who are not act- 
ually disabled and who have heretofore been 
permitted to recover upon the sole ground 
that the insurance company was able to pay 
and that the claimant needed the money. 

As manifesting the desire of the courts to 
see an insured recover and reaching out a 
Way to permit it, we think the case of Fed- 
eral Union Life Insurance Company v. 
Richey’s admix., 256 Ky. 262, decided October 
12, 1934, presents the most extreme illustra- 
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tion that we have ever seen. In that case, 
Richey held what is known as a travel and 
pedestrian policy which insured against death 
by accidental means sustained in the wrecking 
or disablement of an automobile in which the 
insured is riding. Richey was riding to his 
work on a Ford truck which collided with a 
Studebaker sedan, and as a result of the col- 
lision, the front and left wheels of the truck 
were lifted about eighteen inches off the 
ground and Richey was thrown therefrom 
and killed. The only damage to the truck 
was a slight dent or bending of the left front 
fender. It was regularly used thereafter, 
operated as usual, and no repairs were made 
to it for six months after the accident. The 
judgment of the lower court granting plain- 
tiff a recovery under the policy was affirmed 
with this explanation: 


“The proper action of an automobile re- 
quires that all four of its wheels remain up- 
on the ground or pavement on which it is 
then standing or running. This accident 
rendered this automobile momentarily in- 
capable of proper action. Whatever else 
may or may not amount to a disablement, 


the facts proven in this case certainly did 


” 


so 


Your Committee earnestly recommends to 
the attention of the members of this Associa- 
tion that every effort should be made not 
only to see that every insurance case is prop- 
erly decided, but that the courts which have 
them under consideration are fully advised 
on the questions involved so that the opinions 
rendered will be authority in future cases. If 
we can induce our state courts to approve and 
follow some of the principles announced by 
the Federal courts, particularly in health and 
accident insurance cases, we will have gone a 
long way toward accomplishing a real benefit 
not only for our Association and insurance 
companies, but also to the insuring public 
generally. 


Sam H. Mann, Jr., Chairman, 
James E. COLEMAN, 

Rosert P. Hopson, 

RatpH F. Porter, 

Maurice H. WINGER. 
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Maguire, Raymer F., Orlando, Fla. 
Manier, Miller, Nashville, Tenn. 

Mann, Burk, Forrest City, Ark. 

Mann, Frank C., Springfield, Mo. 
Mann, Sam H., Jr., St. Petersburg, Fla. 
Marble, Harry E., Cincinnati, Ohio. 
Marshall, E. A., Huntington, W. Va. 
Martindale, R. W., Chicago, III. 

Mason, Stevens T., Detroit, Mich. 
Mayer, A. J., Philadelphia, Pa. 

Mecham, George N., Omaha, Neb. 
Miller, Harry, Atlantic City, N. J. 
Montgomery, Richard B., Jr., New Orleans, La. 
Morehead, Charles A., Miami, Fla. 
Mount, Thomas F., Philadelphia, Pa. 
Murphy, Joseph B., Syracuse, N. Y. 
Muse, Leonard G., Roanoke, Va. 
McAlister, D. F., Washington, Pa. 
McCormick, Grover, Memphis, Tenn. 
McCoy, Charles A., Lake Charles, La. 
McDonald, W. Percy, Memphis, Tenn. 
McGough, Paul J., Minneapolis, Minn. 
McKay, J. G., Miami, Fla. 

McKee, Rowland H., Dayton, Ohio. 
McKelvy, W. R., Seattle, Wash. 
McNeal, John H., Cleveland, Ohio. 
Naught, George L., New York City. 
Nelson, Robert, Memphis, Tenn. 

Noll, R. M., Marietta, Ohio. 

Parker, Leo B., Kansas City, Mo. 
Porteous, Wm. A., Jr., New Orleans, La. 
Powell, Arthur G., Atlanta, Ga. 

Pierson, Welcome D., Oklahoma City, Okla. 
Poore, H. T., Knoxville, Tenn. 

Reed, W. L., Miami, Fla. 

Reeder, P. E., Kansas City, Mo. 

Reeder, William O., St. Louis, Mo. 
Reeves, G. L., Tampa, Fla. 

Reynolds, Hugh E., Indianapolis, Ind. 
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Richardson, John E., Glasgow, Ky. 
Roan, Frank J., Newark, N. J. 
Robert, H. Melvin, Cleveland, Ohio. 
Roberts, J. H. R., Philadelphia, Pa. 
Roberts, Melvin M., Cleveland, Ohio. 
Rodolf, M. C., Tulsa, Okla. 

Rowe, R. G., Chicago, IIl. 

Ruark, Robert, Raleigh, N. C. 
Schisler, J. Harry, Baltimore, Md. 
Schlipf, Albert C., Springfield, Il. 
Schwartz, Milton H., Los Angeles, Calif. 
Sellers, C. W., Cleveland, Ohio. 
Shackleford, R. W., Tampa, Fla. 
Shapiro, Joseph G., Bridgeport, Conn. 
Shaylor, C. L., Asthbula, Ohio. 
Shepherd, S. Brown, Raleigh, N. C. 
Shepherd, William Vass, Raleigh, N. C. 
Shields, Dan B., Salt Lake City, Utah 
Shoyer, Frederick J., Philadelphia, Pa. 
Sinnott, S. L., Richmond, Va. 

Shull, D. P., Sioux City, Iowa. 

Smith, W. Corry, Chattanooga, Tenn. 
Smith, Willis, Raleigh, N. C. 

Stewart, R. T., Salt Lake City, Utah. 
Swartz, C. Donald, Philadelphia, Pa. 
Sweet, Joe G., San Francisco, Calif. 
Taylor, Edward I., Hartford, Conn. 
Thomas, Harold S., Des Moines, Iowa. 
Thomas, S. M., Glens Falls, N. Y. 
Thurman, Hal C., Oklahoma City, Okla. 
Toohy, Clifford M., Detroit, Mich. 
Topping, Price H., New York City. 
Townsend, Mark, Jersey City, N. J. 
Uzzell, T. A., Jr., Asheville, N. C. 
Vogel, Leslie H., Chicago, Il. 

Warren, F. G., Sioux Falls, S. D. 
Webb, Robert L., Topeka, Kan. 
Weichelt, G. M., Chicago, II. 

Weiss, Sol Jr., New Orleans, La. 
Welker, Web A., St. Louis, Mo. 

Wells, W. Calvin, III, Jackson, Miss. 
White, Andrew J. Jr., Columbus, Ohio. 
White, Harvey E., Norfolk, Va. 
White, Lowell, Denver, Colo. 
Wilkison, M. S., Youngstown, Ohio. 
Woodward, Ernest, Louisville, Ky. 
Wright, I. C., Wilmington, N. C. 
Yancey, George W., Birmingham, Ala. 





